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THE NATIONAL LABOR RELATIONS 
BOARD: RECENT DECISIONS AND 
THEIR IMPACT ON WORKERS’ RIGHTS 


Thursday, December 13, 2007 
U.S. House of Representatives 
Subcommittee on Health, Employment, Labor and Pensions 
Committee on Education and Labor 
U.S. Senate 

Employment and Workplace Safety Subcommittee 
Committee on Health, Education, Labor and Pensions 
Washington, DC 


The subcommittees met, pursuant to call, at 10:01 a.m., in room 
2175, Rayburn House Office Building, Hon. Robert Andrews [chair- 
man of the House subcommittee] presiding. 

Representatives present: Andrews, Miller, Kildee, Tierney, Wu, 
Holt, Loebsack, Hare, Clarke, Kline, McKeon, Boustany, Davis of 
Tennessee, Price, Foxx, and Walberg. 

Senators present: Brown, Kennedy, and Isakson. 

Staff present: Aaron Albright, Press Secretary; Tylease Alb, 
Hearing Clerk; Jordan Barab, Health/Safety Professional; Chris 
Brown, Labor Policy Advisor; Jody Calemine, Labor Policy Deputy 
Director; Carlos Fenwick, Policy Advisor for Subcommittee on 
Health, Employment, Labor and Pensions; Michael Gaffin, Staff 
Assistant, Labor; Brian Kennedy, General Counsel; Thomas Kiley, 
Communications Director; Ann-Frances Lambert, Administrative 
Assistant to Director of Education Policy; Sara Lonardo, Staff As- 
sistant; Joe Novotny, Chief Clerk; Megan O’Reilly, Labor Policy Ad- 
visor; Michele Varnhagen, Labor Policy Director; Mark Zuckerman, 
Staff Director; Robert Borden, General Counsel; Cameron Coursen, 
Assistant Communications Director; Ed Gilroy, Director of Work- 
force Policy; Rob Gregg, Legislative Assistant; Richard Hoar, Pro- 
fessional Staff Member; Victor Klatt, Staff Director; Alexa Marrero, 
Communications Director; Lindsey Mask, Director of Outreach; Jim 
Paretti, Workforce Policy Counsel; Molly McLaughlin Salmi, Dep- 
uty Director of Workforce Policy; Linda Stevens, Chief Clerk/Assist- 
ant to the General Counsel; Loren Sweatt, Professional Staff Mem- 
ber; Partia Wu, Chief of Labor Policy (Senate HELP); William 
Kamela, WES Staff Director; Crystal Bridgeman, Professional 
Staff; Michael Waske, Professional Staff; Kaitlin Helms, Intern; 
and Sharon Block, Labor and Employment Counsel (Senate HELP). 
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Chairman Andrews [presiding]. Ladies and gentlemen, the sub- 
committee will come to order. We would ask for your attention. 

Good morning, ladies and gentlemen. We appreciate your partici- 
pation this morning. I am going to begin by yielding to the chair- 
man of the Committee on Education and Labor for an opening 
statement. I will then take any time that remains on his 5 min- 
utes, then we will turn to my friend, Mr. Kline. 

Chairman? 

Mr. Miller. I won’t use more than 30 seconds. Thank you very 
much, Mr. Chairman, for holding this hearing and to Senator Mur- 
ray for joining us in this joint hearing. 

The rights that we are going to discuss this morning in this hear- 
ing, the right to join together and collectively bargain for a better 
deal and the fundamental rights at the workplace, are absolutely 
just fundamental human rights. And these rights are enshrined in 
the National Labor Relations Act whose purpose is clear: protecting 
workers’ full freedom of association and encouraging collective bar- 
gaining. 

When those rights are undermined, it makes it harder for all 
Americans to get a fair share of the benefits of their productivity. 
It weakens and shrinks our middle class, and it makes our econ- 
omy more unequal and less stable. And that is what is at stake 
when the National Labor Relations Board makes national labor 
policy. And that is why it is so important that this Congress pay 
close attention to the board’s activities. 

The board’s recent decision to, among other things, make it less 
costly for employers to unlawfully fire union supporters or more 
difficult for workers to freely organize a union are deeply dis- 
turbing and an indication that the board has not just veered from 
its mission, but is now driving in the opposite direction of the 
rights that Congress ordered the board to enforce. 

And I want to applaud you again for holding this hearing and 
Senator Murray. I know this is a difficult schedule coming here at 
the end of this session of this Congress. But I think it is important 
that we start building this record so that we can once again guar- 
antee these basic and fundamental rights. Thank you. 

[The statement of Mr. Miller follows:] 

Prepared Statement of Hon. George Miller, Chairman, Committee on 
Education and Labor 

Workers’ rights have been under near-constant assault in the years since the start 
of the Bush administration. 

We see it in a Supreme Court led by Bush appointees who hand down decisions 
that make it harder for workers to get justice when they are the victims of work- 
place discrimination. We see it in a highly politicized Labor Department that acts 
like an arm of the far right, each day looking for new ways to undermine workers’ 
rights and workers’ organizations. 

And we see it in the anti-worker agenda of the National Labor Relations Board. 
Over the last several years, brick by brick, the NLRB has worked to dismantle the 
foundation of workers’ rights in this country — the right to organize. 

The rights of workers to join together and bargain collectively for a better deal 
are fundamental human rights. These rights are enshrined in the National Labor 
Relations Act, the purpose of which is clear: to protect workers’ full freedom of asso- 
ciation and encourage collective bargaining. 

When those rights are undermined, it makes it harder for all Americans to get 
their fair share of the benefits of their productivity. It weakens and shrinks our 
middle class. It makes our economy more unequal and less stable. 
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That’s what’s at stake when the National Labor Relations Board makes national 
labor policy. And that’s why it is so important that this Congress pay close attention 
to the Board’s activities. The Board’s recent decisions to, among other things, make 
it less costly for employers to unlawfully fire union supporters or more difficult for 
workers to freely organize a union are deeply disturbing — an indication that the 
Board has not just veered far from its mission but is now driving in the opposite 
direction of the rights that Congress ordered the Board to enforce. 

I applaud Chairman Andrews and Chairwoman Murray for holding this important 
hearing today, and I look forward to hearing the testimony. 

Thank you. 


Chairman Andrews. Thank you, Mr. Chairman. I would like to 
welcome all the witnesses and thank them for their participation 
here this morning. 

You know, there is a difference between controversial decisions 
borne out of legal ambiguity and decisions that I think subvert the 
purpose of public policy that are borne out of an ideological agenda. 
One of the questions before us this morning is to whether the re- 
cent spate of decisions, 61 of them, by the board in September is 
more fairly characterized as controversial decisions flowing from 
legal ambiguity or decisions that subvert the purpose of the Na- 
tional Labor Relations Act driven by the ideological agenda. We are 
going to debate that at some length this morning. 

The other concern that I have is about procedure and timing. 
Batches of decisions are not uncommon from the National Labor 
Relations Board. Mr. Cohen’s testimony, in particular, points that 
out. I know he is going to talk about that later. 

But I am struck by the differential between the seeming urgency 
to render the September decisions and the lack of urgency with the 
rights of people who have lost their jobs under protected activities. 
In the Earthgrains case, the worker was fired in 1998. At every 
stage of the proceedings, it was found that the worker was pro- 
tected by the law. The worker won, and has yet to recover back 
pay. 

In the Baker Electric decision, it was found that a worker was 
unlawfully terminated, and there was an unlawful repudiation of 
a union agreement, 1993, 14 years ago. The worker won, has yet 
to collect a dime of back pay. 

In the Domsee trading decision, 202 workers were illegally termi- 
nated in 1989 and 1990, 17 and 18 years ago. They won at every 
stage of the process. It was found that their rights were violated. 
They have yet to collect a penny of back pay. 

I am struck by a concern of the relative urgency to render the 
decisions that we saw in September, many of which, I think, can 
be fairly characterized as pro-employer, not all, and the lack of ur- 
gency to deal with cases where there has been a finding up through 
the process where workers have been treated unlawfully and un- 
fairly and have yet to receive any of the remedies the law entitles 
them to. 

So we are going to have a vigorous discussion. We have an excel- 
lent panel, two excellent panels of witnesses. We look forward to 
what people have to say this morning. And I know we are going 
to be joined by our colleagues from the Senate. I will be recognizing 
both the chairpeople and ranking members upon their arrival. 

At this time, I am going to recognize the ranking member of our 
subcommittee in the House, my friend from Minnesota, Mr. Kline. 
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[The statement of Mr. Andrews follows:] 

Prepared Statement of Hon. Robert E. Andrews, Chairman, Subcommittee 
on Health, Employment, Labor and Pensions 

Good morning and welcome to our joint hearing today entitled “The National 
Labor Relations Board: Recent Decisions and Their Impact on Workers’ Rights.” The 
Health, Employment, Labor and Pensions (HELP) Subcommittee is honored to be 
joined by the Senate Employment and Workplace Safety Subcommittee, chaired by 
the distinguished Senator from Washington, Senator Murray. 

During today’s hearing, the committee will focus its attention on the 61 decisions 
the Board issued in September of this year. A majority of these decisions are viewed 
as many as a major shift in labor policy and an assault on the American worker 
and his or her right to collectively bargain. Specifically, many of these decisions are 
seen as undermining voluntary card check agreements and workers’ remedies such 
as the ability to recover backpay. 

The purpose of the National Relations Labor Act (NLRA) is to encourage collective 
bargaining. I am sure we will hear arguments today that argue this is no longer 
the purpose of the Act — which somehow the enactment of Taft-Hartley did away 
with this purpose. To simply put it, this premise is wrong. 

Our purpose today is to examine whether the Board has 1) upheld the first prin- 
ciple of the NLRA (that is, encouraging collective bargaining) 2) distinguished be- 
tween routine fact pattern and egregious fact pattern and 3) whether they applied 
the necessary remedial tools in those decisions. As Members of this committee and 
Congress, we have the right to alter these decisions if we conclude that these deci- 
sions are going in the wrong way as a matter of public policy. 

A major contributor to the “middle class squeeze” is the decline in workers’ free- 
dom to organize and collectively bargain. When workers get their fair share, the 
economy benefits and the middle class grows stronger. The freedom to organize and 
collectively bargain has been under severe assault in recent decades and it is our 
role to determine whether the Board’s recent decisions are contributing to the prob- 
lem. 

I thank the distinguished panel of witnesses we have before us today and look 
forward to hearing all of their testimony. 


Mr. Kline. Thank you, Mr. Chairman. And good morning. 

Good morning to the panelists. In the past 11 months, this sub- 
committee under the leadership of Chairman Andrews has had the 
opportunity to engage in numerous examples of good faith bipar- 
tisan oversight in legislating. Sometimes we have agreed on solu- 
tions. And sometimes we have not. 

But even when we haven’t, no one has doubted our good faith 
commitment to truly and responsibly examine the issues. I am 
afraid this morning we may be moving into the realm of political 
theater and out of genuine oversight. 

I expect we will hear a number of ominous sounding accusations 
this morning. We have had hints already. No doubt we will hear 
about how the National Labor Relations Board under Chairman 
Battista issued 61 cases this last September and how this rep- 
resents some 11th hour, last-ditch effort by the board to stack the 
deck and roll back worker rights and protections as the Bush ad- 
ministration enters its final year. Somehow that number is given 
great significance — 61 cases decided in a single month. 

What we will not hear is that a high number of decisions being 
issued by the board in September, the final month of its fiscal year, 
is not at all uncommon. During the Bush administrative, the board 
has issued as few as 54 decisions in September of 2005 and as 
many as 114 in September of 2004. Equally important by way of 
comparison, from 1994 to 2000, the Clinton era board’s number of 
September decisions ranged from a low of 53 to a high of 104. With 
more than 61 decisions handed down in all but 1 year. 
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So to suggest that 2007 marks some watershed year is to ignore 
history and fact. I expect we will hear claims from the majority 
that this board has sided always with employers and uniformly 
against workers and organized labor. That is simply not true. 

Indeed, I can speak firsthand to an issue of great importance in 
my district, the board’s decision in San Manuel Indian Bingo and 
Casino, which expanded the rights of unions to organize workers 
on sovereign Indian lands. As a sponsor of legislation to overturn 
this decision, which I strongly believe unfairly impinges on tribal 
sovereignty and tribal employers to the benefit of big labor, I can 
tell you without a doubt that this board has been far from a rubber 
stamp for management. But I expect that is what we will hear 
today. 

Sadly, this conflict between rhetoric and reality is not surprising 
to anyone who has observed our committee as it delves into these 
issues, particularly where organized labor holds sway. We heard it 
in 2004 when the Bush administrative undertook the most com- 
prehensive overhaul of our nation’s overtime regulations in 50 
years. We heard from organized labor and their think tanks that 
8 million workers would lose overtime protections overnight and be 
left out in the cold. That just didn’t happen. 

We heard it with respect to decisions on who is and who is not 
considered a supervisor under the NLRA. We heard that the 
board’s decision in the Kentucky River cases would reclassify 1.4 
million employees as supervisors and strip 8 million more workers 
of the right to unionize. It didn’t happen. 

And I expect that we will hear more than once today that this 
decision or that one issued by the board will strip millions of work- 
ers of protection or deprive workers of the right to join a union, a 
right most of them, frankly, are glad to forfeit these days. But if 
history is any guide, there will be just one problem. It won’t hap- 
pen. 

The question that I believe needs to be answered is this. Why are 
we here today? Make no mistake, I fully endorse the proposition 
that this committee and the subcommittees not only have the right, 
but the obligation to engage in vigorous oversight of the laws with- 
in our jurisdiction and the agencies and departments which admin- 
ister them. I am deeply concerned, however, when this committee 
uses its hearing power cloaked in the garb of oversight to bring be- 
fore us sitting adjudicators for the purpose of questioning or even 
attacking decisions with which the majority disagrees. 

This hints at the types of abuse of power that this board is 
meant to prevent, not be subject to. I expect that almost every case 
we discuss today, certainly any issued by the board only weeks ago, 
is still an active, pending matter being adjudicated in the court sys- 
tem. 

The decisions of the board are reviewable and enforceable by the 
Federal Circuit Courts of Appeals and ultimately the U.S. Supreme 
Court itself. I expect many of the cases we will discuss this morn- 
ing will be back before the board in some form or fashion. 

In short, Mr. Chairman, I am concerned about the process here 
today and the fact that we are bringing adjudicators before us to 
discuss cases that might still be before them. I want to make one 
point very clear. In our discussions today, whatever opinions come 
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from the members of Congress up here, that does not constitute a 
sense of Congress on any matter that may be appearing before the 
board. 

With that, Mr. Chairman, I yield back. 

[The statement of Mr. Kline follows:] 

Prepared Statement of Hon. John Kline, Ranking Republican, 
Subcommittee on Health, Employment, Labor and Pensions 

Good morning, Mr. Chairman. 

In the past eleven months, this Subcommittee, under your leadership, has had the 
opportunity to engage in numerous examples of good faith, bipartisan oversight and 
legislating. Sometimes we have agreed on solutions, and other times we have not. 
But even when we haven’t, no one has doubted our good faith commitment to truly 
and responsibly examine the issues. 

Sadly, it is clear this morning that today’s hearing is not one of those exercises. 
Indeed, today’s hearing is little more than hollow, political theater. 

I expect we’ll hear a number of ominous sounding accusations this morning. No 
doubt we will hear about how the National Labor Relations Board under Chairman 
Battista issued SIXTY-ONE cases this last September, and how this represents 
some eleventh-hour, last ditch effort by the Board to “stack the deck” and roll back 
worker rights and protections as the Bush Administration enters its final year. 
Somehow that number is given great significance — SIXTY-ONE cases decided in a 
single month. 

What we will NOT hear is that a high number of decisions being issued by the 
Board in September — the final month of its fiscal year — is not at all uncommon. 
During the Bush Administration, the Board has issued as few as 54 decisions in 
September of 2005, and as many as 114 in September of 2004. Equally important, 
by way of comparison, from 1994 to 2000, the Clinton-Era Board’s number of Sep- 
tember decisions ranged from a low of 53 to a high of 104, with more than 61 deci- 
sions handed down in all but one year. To suggest that 2007 marks some watershed 
year is to ignore history and fact. 

I expect that we’ll hear claims from the Majority that this Board has sided always 
with employers and uniformly against workers and organized labor. The accusation 
contradicts the facts. Indeed, I can speak first hand to an issue of great importance 
in my district — the Board’s decision in San Manuel Indian Bingo and Casino — which 
expanded the rights of unions to organize workers on sovereign Indian lands. As the 
sponsor of legislation to overturn this decision — which I strongly believe unfairly im- 
pinges on tribal sovereignty and tribal employers to the benefit of organized labor — 
I can tell you without a doubt that this Board has been far from a rubber stamp 
for management. But I expect that is what we will hear today. 

Sadly, this conflict between rhetoric and reality is not surprising to anyone who 
has observed our Committee as it delves into these issues, particularly where orga- 
nized labor holds sway. 

We heard it in 2004, when the Bush Administration undertook the most com- 
prehensive overhaul of our nation’s overtime regulations in fifty years. We heard 
from organized labor and their think tanks that 8 million workers would lose over- 
time protections overnight and be left out in the cold. 

There’s just one problem: it didn’t happen. 

We heard it with respect to decisions on who is and who is not considered a super- 
visor under the NLRA. We heard that the Board’s decision in the Kentucky River 
cases would reclassify 1.4 million employees as supervisors and strip 8 million more 
workers of the right to unionize. 

There’s just one problem: it didn’t happen. 

And I expect that we will hear more than once today that this decision or that 
one issued by the Board will strip millions of workers of protection, or deprive work- 
ers of the right to join a union — a right most of them are glad to forfeit these days. 

But if history is any guide, there will be just one problem: it won’t happen. 

A question that I believe needs to be answered is this: why are we here today? 
Make no mistake: I fully endorse the proposition that this Committee and its sub- 
committees has not only the right but the obligation to engage in vigorous oversight 
of the laws within our jurisdiction, and the agencies and departments which admin- 
ister them. I am deeply concerned, however, when this Committee uses its hearing 
power, cloaked in the garb of “oversight,” to bring before us sitting adjudicators for 
the purpose of questioning or even attacking decisions with which the Majority dis- 
agrees. This hints at the types of abuse of power this Board is meant to prevent, 
not be subject to. 
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I expect that almost every case we discuss today — certainly any issued by the 
Board only weeks ago — is still an active, pending matter being adjudicated in the 
court system. The decisions of the Board are reviewable and enforceable by the fed- 
eral circuit courts of appeals, and ultimately, the U.S. Supreme Court itself. I expect 
many of the cases we’ll discuss this morning will be back before the Board in some 
form or fashion. 

In that light, it is plain to me that today’s hearing runs the real risk of appearing 
to suggest how the Board should adjudicate those cases in the future. It is a well- 
established tenet of federal law and jurisprudence that federal courts do not render 
“advisory opinions” nor do they opine on facts not before them. 

I would urge both Republican and Democrat witnesses from the Board to be mind- 
ful of that fact this morning, and expect that my colleagues will not ask, nor will 
witnesses offer, conclusions as to hypothetical matters that could come before the 
Board in the future, or opinions on facts and fact patterns that were not presented 
in the cases before them. 

Finally, since I expect we will hear more than our fair share of hyperbole and 
rhetoric today, I want to make clear, on the record, that this morning’s hearing in 
no way reflects any formal finding of Congress or of this Committee. It is important 
to be clear that nothing said here today, whether by witnesses or by Members, 
should be construed as precedent, or as evidence of the intent of Congress or the 
meaning of any case or statute. 

I would close with an observation made in this Committee ten years ago: 

Intentional interference in the judicatory activities of an independent agency, if 
indeed that was the majority’s intent, is not simply inappropriate, it is an improper 
abuse of the subcommittee’s oversight responsibilities. 

Those words ring true today, as we take the unprecedented step of compelling sit- 
ting Members of the Board to offer testimony on pending cases. I could not agree 
more, and would associate myself with those remarks, made ten years ago by an- 
other one of our distinguished colleagues from New Jersey, a member of the full 
Committee Mr. Donald Payne. His words of caution and condemnation in 1997 are 
even more applicable to the hearing before us this morning. 

With that, I yield back. 


[Additional submissions from Mr. Kline follow:] 

[Statement from the Associated Builders and Contractors fol- 
lows:] 
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Associated Builders and Contractors (ABC), would like to thank Chairwoman Murray, Chairman 
Andrews, Ranking Member Isakson and Ranking Member Kline as well as the members of the Senate 
Committee on Health, Education, Labor and Pensions Subcommittee on Employment and Workplace 
Safety and the House Committee on Education and Labor, Subcommittee on Health, Employment, Labor 
and Pensions for holding this bi-cameral hearing today on the National Labor Relations Board. The 
committees’ attention to the recent Board decisions and adjudication process is to be commended. 

ABC is a national trade association representing more than 24,000 merit shop contractors, subcontractors, 
materials suppliers and construction-related firms in 79 chapters throughout the United States. ABC s 
membership represents all specialties within the U.S. construction industry and is comprised primarily of 
firms that perform with in the industry’s industrial and commercial sectors. Our diverse membership 
consists of both unionized and non-union companies who share the philosophy that construction work 
should be awarded and performed on the basis of merit, regardless of labor affiliation. 

Most of the recent National Labor Relations Board decisions that are the subject of this hearing do not 
significantly depart from past precedent. Those that do effect changes in previous legal doctrine are 
welcome (and overdue) corrections to erroneous policies, which better recognize the realities of the 
workplace. Where the NLRB has made modest changes in labor policy, ABC submits that the NLRB 
decisions are fully supported by and consistent with the National Labor Relations Act. 

Specifically of interest to the construction industry were the following cases: BE&K Const. Co., 351 
NLRB No.29 (September 2007), Toering Electric, 351 NLRB No. 18 (September 2007) and Oil Capitol 
Sheet Metal, 349 NLRB No 1 18 (May 2007). It is these decisions on which ABC’s comments will focus. 

In September the National Labor Relations Board (NLRB) issued a new standard for review of employer 
lawsuits against unions, on remand from the U.S. Supreme Court’s decision in BE&K Construction Co. v. 
NLRB , 536 U.S. 516 (2002). In its decision on remand, BE&K Construction Co., 351 NLRB No. 29 (Sept. 
29, 2007) the NLRB held for the first time that the “filing and maintenance of a reasonably based lawsuit 
does not violate the [National Labor Relations Act (NLRA)], regardless of the motive for bringing it.” 

This case dates back to 1987, when ABC member firm BE&K unsuccessfully sued the Contra Costa 
Building Trades Council for seeking to delay construction on a $350-million project for USS-POSCO. 

The unions subsequently filed an unfair labor practice charge against BE&K, claiming that BE&K’s 
lawsuit was filed to retaliate against the unions for engaging in protected concerted activity in violation of 
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Section 8(a)(1) of the NLRA. The NLRB agreed with the unions, but the U.S. Supreme Court reversed 
that ruling in 2002. The court remanded the case back to the NLRB for issuance of a new standard 
consistent with the First Amendment. Five years later, the NLRB has now reaffirmed that BE&K s 
lawsuit was “reasonably based in fact and law,” and therefore held that the filing of the suit did not violate 
Section 8(a)(1). In its decision the NLRB established a new "bright line" test for employer litigation under 
the First Amendment. Under the new test, any lawsuit is protected from being an unfair labor practice so 
long as the suit is not "objectively baseless." The NLRB’s BE&K decision fully conforms to the Supreme 
Court’s holding and protects the First Amendment right of employers to defend themselves in court 
against unfair union attacks. 

One of the most controversial tactics implemented by organized labor is “salting”, the practice of 
intentionally placing trained union professional organizers on non-union jobsites to harass or disrupt 
company operations, apply pressure, increase operating and legal costs and ultimately put a company out 
of business. The objectives of the agents most often culminate in the filing of many unfair labor practice 
claims with the National Labor Relations Board (NLRB). 

Salting is not really an organizing tool. It has become an instrument of economic destruction aimed at 
non-union companies that has little to do with organizing. A publication of the International Brotherhood 
of Electrical Workers, one of the principal proponents of this tactic, has described that union’s salting 
tactics as a process of “infiltration, confrontation, litigation, disruption, and hopefully annihilation of all 
non-union contractors.” Unions send their agents into open shop workplaces under the guise of seeking 
employment when their true intentions are to deliberately increase costs to employers through workplace 
sabotage and the filing of frivolous discrimination charges. ABC members across the country have 
become all too familiar with how disruptive, intimidating and damaging these pressure tactics can be. 
Union salting abuses have been documented by Congress in numerous hearings over the past decade. 

In the Toering Electric case, decided on September 29, 2007, the NLRB recognized these workplace 
realities, ruling that an applicant for employment must be “genuinely interested" in seeking to establish an 
employment relationship with a hiring employer in order to be protected against hiring discrimination 
based on union affiliation or activity ( Toering Electric Co ., 351 NLRB No. 18). The decision does not in 
any way undermine legitimate union organizing but merely seeks to curb blatant salting abuses by 
individuals having no genuine interest in employment. The NLRB properly stated that “submitting 
applications with no intention of seeking work but rather to generate meritless unfair labor practice 
charges is not protected activity [under the NLRA]. Indeed, such conduct manifests a fundamental 
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conflict of interests ab initio between the employer’s interest in doing business and the applicant’s interest 
in disrupting or eliminating this business.” 

As a result of this decision, the Board has imposed on the NLRB General Counsel in all hiring 
discrimination cases the burden of proving that alleged discriminatees were genuinely interested in 
seeking to establish an employment relationship. ABC has long opposed salting abuse of the type 
acknowledged by the NLRB in this case. This NLRB decision has the potential to control some of the 
worst salting abuse by limiting the number of alleged discriminatees in future salting cases. 

In another salting case. Oil Capitol Sheet Metal, Inc., 349 NLRB No. 118 (May 2007), the NLRB 
properly recognized that union salts should not be presumed to be long term employees in discrimination 
cases for back pay purposes. The NLRB modified its general backpay presumption that an aggrieved salt 
would have been employed by the company for an indefinite period of time unless the employer rebuts 
the presumption. Under this former backpay standard, the indefinite period of time often lasted several 
years while lengthy administrative proceedings took place, unless the employer was able to prove 
otherwise. In Oil Capitol, however, the NLRB concluded that to apply the presumption of indefinite work 
in cases involving union salts is not only “unreasonable,” but also “punitive” in effect. According to the 
board, such information is better known by the union than by the targeted employer. The NLRB cited 
evidence that union salts typically do not stay for long at non-union companies, preferring to continue 
their organizing efforts elsewhere. Similarly, in Contractor Services, Inc., 351 NLRB No.4 (Sept. 27, 
2007), the NLRB held that union salts who deliberately narrow their job search after being turned away 
from a non-union employer can lose some or all of their back pay claim, where evidence shows failure to 
mitigate damages. 

These recent salting decisions have merely shifted certain evidentiary burdens from the employer to the 
Board’s General Counsel. These decisions are well within the NLRB’s statutory authority and arc based 
upon sound legal reasoning. 

On an additional note, although our focus today has necessarily been on NLRB decisions directly 
affecting the construction industry, our review of other Board cases recently decided confirms our 
position that the NLRB has acted well within its statutory authority. In particular, ABC supports the 
NLRB's recent holding in Dana Corp., 351 NLRB No. 28 (September 29, 2007), which protects the right 
of employees to petition for secret ballot elections within 45 days after a card check recognition 
agreement between a union and their employer. 


Conclusion 

None of the NLRB decisions that are the subject of this hearing undermine worker rights. The NLRB 
should be commended for recognizing the realities of the work place and for making modest course 
corrections to better balance the interests of labor and management. 


[Letter from the U.S. Chamber of Commerce follows:] 
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U.S. Chamger of Commerce, 

December 13, 2007. 

Dear Senators Murray and Isakson and Representatives Andrews and Kline: 
On behalf of the U.S. Chamber of Commerce (Chamber), the world’s largest business 
federation representing more than three million businesses and organizations of 
every size, sector, and region, I am pleased to submit this statement for today’s joint 
hearing on the National Labor Relations Board: Recent Decisions and Their Impact 
on Workers’ Rights. 

The Chamber has numerous concerns with the National Labor Relations Act 
(NLRA or Act) and interpretations of the Act by the National Labor Relations Board 
(NLRB or Board) as they impact employees, employers, and labor organizations. For 
example, the way in which labor organizations can use “blocking charges,” as per- 
mitted by the Board, is a serious delay tactic that labor unions have used to deny 
workers the ability to exercise their rights to decide whether or not to be rep- 
resented by a labor organization in a federally-supervised private ballot election. 

The Chamber would welcome an open discussion about the strengths and weak- 
nesses of the NLRA and how it might be improved to achieve, in practice, the most 
appropriate balance of the rights of individual employees, employers, and labor 
unions. Unfortunately, based on history and press reports, it is unlikely such a dis- 
cussion will take place today. 

Instead, it appears that this hearing is designed to continue to propagate myths 
and half-truths about organizing in today’s workplace, the state of U.S. labor law, 
and its interpretation and enforcement by the NLRB. The purpose of this statement 
is not to offer a complete rebuttal to these points, but rather to point out some more 
egregious examples where rhetoric has surpassed reason and to remind the Com- 
mittee about this current Board’s record on overturning precedent and issuing deci- 
sions. 

However, before discussing the NLRB and recent cases, it is necessary to stress 
our objection to the Committee calling sitting board members to testify about recent 
decisions, many of which are still under appeal. While NLRB members are clearly 
not Article III judges, they do serve in a quasi-judicial role as offices of an inde- 
pendent agency. As such, they should be free of inappropriate influence by Congress 
or the Administration. While it is clearly appropriate for Congress and interested 
parties to agree, disagree, or be critical of specific Board decisions, it is inappro- 
priate to call sitting Board members to testify about specific cases (as opposed to 
the agency’s budget, proposed reorganization, and the like) and the committee’s ac- 
tions today set a dangerous precedent. Board members will be less likely to respon- 
sibly carry out their duties in making decisions if they can expect to be summoned 
before Congress every time they issue an unpopular decision. We hope the Com- 
mittee will reconsider this precedent. 

Rhetoric Surpasses Reason 

The NLRB, as the federal agency charged with implementing, interpreting, and 
enforcing the NLRA, is certainly open to criticism and, indeed, the Chamber has not 
hesitated to criticize the Board when it has disagreed with a decision. Indeed, an 
open and honest debate over the merits of Board decisions is a healthy exercise and 
should be encouraged. However, in recent years, we have seen a disturbing trend 
in the tone of the debate. Instead of disagreement, we have ad hominem attacks, 
instead of criticism, hyperbole, and instead of reasoned discussion, vitriolic rhetoric. 
Compounding this are reports based on shoddy research and half-truths that have 
been relied on by policy-makers, including members of this committee, in attacking 
the Board and its decision. 

By way of example, consider the debate over the Board’s decision last year in 
Oakwood Healthcare, Inc . 1 This decision involved the NLRB’s determination of 
which employees are considered supervisors under the NLRA. This issue was before 
the Board because the Supreme Court had, twice, rejected the NLRB’s prior at- 
tempts to apply the NLRA’s supervisory exemption to certain health care providers. 

The NLRB’s decision was roundly condemned by unions and their allies. AFL-CIO 
President John Sweeney said the decision “welcomes employers to strip millions of 
workers of the right to have a union by reclassifying them as ‘supervisors’ in name 
only .” 2 Anna Burger, Chair of the Change to Win Coalition, called the decision “il- 
logical, dishonest, and anti-democratic” and said that the decision “created a blue- 
print for eliminating the right to organize for most professionals and from millions 
of leadpersons and employees who are currently represented .” 3 

Earlier this year, the House Employer-Employee Relations Subcommittee held a 
hearing on this issue in which Chairman Andrews said that the decision “dramati- 
cally expanded the definition of supervisor far beyond the limits of the act intended 
and far beyond the limits of common sense. In so doing, it stripped an estimated 
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8 million workers — particularly skilled and professional employees — of the right to 
organize.” 4 

These statements and many like them rely on a report by Ross Eisenbrey and 
Lawrence Mishel of the Economic Policy Institute entitled Supervisors in Name 
Only: Union Rights of Eight Million Workers at Stake in Labor Board Ruling. The 
report was issued on July 12, 2006, more than two months before the NLRB issued 
the Oakwood decision. The EPI report was not and could not be based on the 
NLRB’s decision. Instead, it was based upon pure conjecture and fear that they 
NLRB would adopt an “extreme employer-centric position” on Oakwood and all simi- 
lar cases pending before the Board. 5 

In reality, the NLRB did not issue an extreme employer-centric position. Instead, 
of the more than 180 employees at issue in Oakwood, the Board found a mere 12 
to be supervisors. In addition, in the 15 months since the Oakwood decision was 
issued, we are not aware of a single Board decision relying on the reasoning in Oak- 
wood that found even a single employee to be a supervisor. 

However, in spite of the fact that millions of workers have not lost their rights, 
critics of Oakwood continue to propagate this myth, relying on a so-called analysis 
that came out before the decision was known. They have even relied on it to push 
legislation through changing the NLRA. While reasonable people can certainly dis- 
agree over the precise tests used to determine whether or not an individual qualifies 
as a supervisor, the rhetoric used by labor union officials as well as some in Con- 
gress clearly is beyond the pale and only serves to demonize the NLRA and the 
Board. 

A more recent example is the characterization of the NLRB’s decisions issued in 
September, 2007. Union leaders 6 have dubbed these decisions the “September Mas- 
sacre,” arguing that the majority of decisions issued in September stripped workers 
of their rights to organize. The hyperbole invoked by the phrase “massacre” aside, 
the assertion simply does not hold. Indeed, of the 61 decisions the Board issued in 
September, 2007, the majority were unanimous and were not the least bit controver- 
sial. In fact, Democratic NLRB Members Liebman and Walsh only offered a dis- 
senting opinion in about one-third of the cases. Also of note is that in a majority 
of decisions, the NLRB ruled against the employer in question. Looking at the 
Board’s September decisions as a whole, they can hardly be characterized as a “kan- 
garoo court” 7 or as the “Chamber of Commerce Board” 8 as some have alleged. 

Considering the specific cases decided in September, perhaps the most controver- 
sial case was the Board’s decision in Dana Corp. and Metaldyne Corp, 9 where the 
Board held that when an employer and union attempt to evade the NLRA’s provi- 
sions to let workers decide whether or not to be represented by a union by secret 
ballot, the workers have a right to be told about the pending recognition and an op- 
portunity to request a private-ballot election. This is arguably the single most pro- 
worker decision the Board issued all month, as it provides a mechanism to let em- 
ployees intervene when unions and employers conspire to deprive them of an oppor- 
tunity to make this important decision in private and free from coercion. Neverthe- 
less, the Board’s decision has been cast as shameful by organized labor. 10 

In another of the more controversial decisions, Anheuser-Bush, Inc., 11 the Board 
refused to grant reinstatement to a group of employees who were discharged after 
their illegal conduct was discovered by the employer’s use of surveillance cameras. 
While the Board made clear that the employer should have bargained with the 
union over the use of cameras, that was not at issue in the case. The sole issue was 
whether or not the employees, who were discovered to be sleeping on the job, uri- 
nating on the employer’s roof, and using illegal drugs, were entitled to get their jobs 
back. Most Americans would probably agree with the Board’s decision — that such 
conduct does not warrant a federally-protected right of reinstatement. 

Certainly, some of the Board’s decisions issued in September, such as Dana / 
Metaldyne, are significant and worthy of debate. However, many other of the so- 
called controversial cases produced common sense results. 12 Whatever one thinks of 
Dana/Metaldyne or any of the other 60 cases issued by the Board in September, 
these decisions cannot justify closing the Board down as many in the labor move- 
ment have suggested. 13 Indeed, such a ploy would stop the Board from issuing the 
many routine decisions that are critical to ensuring workers, union, and employer 
rights are respected, not to mention the fact that it would dramatically increase the 
backload of cases. 

Current NLRB’s Record 

The Bush-NLRB has a surprising record when it comes to overturning prece- 
dent — in fact, it has overturned precedent far fewer times than its predecessor Clin- 
ton-NLRB and the decisions the Bush Board have overturned were of newer, less 
well-established, cases. For a comprehensive analysis of these cases, the Committee 
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should review the paper prepared by G. Roger King for an American Bar Associa- 
tion meeting last year. 14 

King notes in his paper that the Clinton Board issued 3,458 reported decisions 
and of those, 60 overturned precedent. In these 60 decisions 1,181 years of prece- 
dent was lost. 15 When subtracting out decisions that were unanimous or in which 
the majority dissented, the number is reduced to 444 years of precedent lost. 16 

The Bush Board, by contrast, has issued 1,037 reported decisions in which 9 re- 
versed precedent. In these 9 cases, 146 years of precedent was lost. When sub- 
tracting out unanimous decisions or those in which the majority dissented, the num- 
ber is reduced to 64 years of precedent lost. 17 

King also examines the rate at which courts of appeals overturn the NLRB to give 
some indication as to whether its decisions are consistent with the NLRA. By his 
assessment the Clinton Board was upheld in full, depending on the year, between 
60 and 70 percent of the time. By contrast, the Bush Board has been upheld in full 
between 74 and 78 percent of the time. When considering cases upheld in full or 
in part, the Clinton Board rate was between 72 and 85 percent, while the Bush 
Board was between 79 and 96 percent. 18 

While King’s data is from last year, it is certainly illustrative of the fact that the 
current NLRB has not perpetrated a long drive against worker rights. To the con- 
trary, in a purely statistical sense, its record is on par with and, in some cases, bet- 
ter than the prior Board’s. 

In short, the Chamber hopes that the committee will push aside the shrill rhetoric 
surrounding the NLRB’s recent decisions and instead look at the Board’s decisions 
in a measured and reasoned way. Having an oversight debate based on fictitious 
analyses and half-truths will do little to ensure that the NLRA is appropriately en- 
forced. 


Sincerely yours, 


Randel K. Johnson, 

Vice President, Labor, Immigration and Employee Benefits. 
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Chairman Andrews. I thank my friend. I do want to note for the 
record that subpoenas were not issued for this hearing today. The 
members of the board who are here are here voluntarily. So any 
suggestion they are being coerced to be here is just not accurate. 

I would be honored at this time to recognize the chairman of the 
Senate Committee on Health, Education, Labor, and Pensions, 
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aptly named HELP, the senator from Massachusetts, Senator Ken- 
nedy. 

Senator Kennedy. Thank you very much, Mr. Chairman. And I 
want to express our appreciation to you, Chairman Andrews and 
to Senator Murray, all of the members of the House Committee, 
and our colleagues here in the Senate for having this particular 
meeting. It is enormously important that the legislative branch un- 
derstands how the National Labor Relations Board is functioning 
and working and whether it is complying with the law itself. 

And it is entirely appropriate that we look at the experience and 
decisions of the board itself in trying to understand it better. We 
have the recognition that over the recent years the fact that union 
membership has declined and with that, the safety net which has 
been basic and supportive to millions of America’s workers, has 
been frayed and been fractured, that the income for working fami- 
lies has lost its purchasing power and in many instances, deterio- 
rated. 

And it is important that we understand exactly what role the 
National Labor Relations Board has taken. And we will get to some 
of the notorious cases, the Dana Corporation case and the 
Wurtland case, that hopefully we will have some opportunity to un- 
derstand their reasoning. 

But it is clear that in the 5 years that this board has been in 
power, we have seen an unprecedented rollback in the protection 
for workers’ rights. This board has undermined collective bar- 
gaining at every turn, putting the power of the law on the side of 
lawbreakers, not victims, on the side of a minority of workers who 
want to get rid of a union, not the majority who want one and on 
the side of employers who refuse to hire union supporters, not the 
hard-working union members who want to exercise their demo- 
cratic rights. 

So I thank the chair for having this hearing. It is a matter of 
enormous importance. And if I was entitled to a few minutes, if I 
could take the last 45 seconds and yield that to my friend and col- 
league, a former member of yours and someone who has been a 
leader on our committee in terms of workers’ rights, Mr. Brown. 

Chairman Andrews. We would be happy to welcome our friend 
home. 

Senator Brown. Thank you. Thank you, Chairman Andrews. 

And thank you, Senator Kennedy. The issues that Senator Ken- 
nedy talked about are exactly right. We know that the decline in 
the middle class in this country is in large part reflective of, and 
a cause of, and a result of the decline of unionism. We know that 
in survey after survey large numbers of people, the majority of 
workers in most surveys would like to join a union if they had had 
an opportunity to. We know the kind of sophisticated operations 
that companies employ. And unfortunately, they have too often had 
an ally at the NLRB. 

As Senator Kennedy pointed out, the Dana case and the 
Wurtland case decisions came down the same day. The Dana case 
says that collecting employee signatures in support of a union is an 
inferior process to the election process. Meanwhile in the Wurtland 
decision issued the same day, the board said workers’ signatures 
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were objective proof that workers no longer wanted the union. 
Which is it? 

And we saw those arguments during the debate about the Em- 
ployee Free Choice Act. We know that a majority of Americans sup- 
ported the Employee Free Choice Act, and we know that a majority 
of Americans would like the opportunity to join a union. And we 
would like to see an NLRB that reflected that majority sentiment, 
but more than that, an NLRB that simply believed in fair play. 

I thank Chairman Andrews and Chairman Kennedy. 

Chairman Andrews. Thank you. I note that neither Senator 
Isakson nor Senator Enzi is here. So what we are going to do is 
proceed with the witnesses. Upon either of their arrivals we will 
interrupt and give them the opening statement, if that is accept- 
able with everyone. 

I wanted to welcome our first two witnesses. Robert Battista has 
been chairman of the National Labor Relations Board since 2002. 
Before becoming chair of the board, he was a management labor 
lawyer in Detroit. He is a former chair of the Labor and Employ- 
ment Law Section of the Michigan Bar Association and a former 
member of the advisory committee to the Michigan Employment 
Relations Commission. 

Chairman Battista graduated from the University of Notre Dame 
in 1961 with his B.A. and the University of Michigan Law School 
in 1964. 

Welcome, Mr. Chairman. 

And Wilma Liebman is a member of the NLRB who was ap- 
pointed by President Clinton. Prior to joining the board, she served 
as deputy director of the Federal Mediation and Conciliation Serv- 
ice. And before that, Ms. Liebman served as special assistant to the 
director of that agency. A Philadelphia native, Ms. Liebman has a 
B.A. from Barnard College and a J.D. from the George Washington 
University Law Center. 

Welcome, Member Liebman. 

Mr. Chairman, we would ask that you make your statement. Our 
general practice is that we accept for the record the written state- 
ments of the witnesses. We ask people to summarize in 5 minutes 
their written statement. Frankly, given the service each of you has 
rendered, we will be quite liberal in interpreting that rule this 
morning. 

That does not go for the lay witnesses, I must say, but it does 
for our members. 

A yellow light will appear when you are 1 minute away from 
time. The red light means time. But again, please, take the time 
you think you need to explicate your position. 

Good morning, Mr. Chairman. 

STATEMENT OF HON. ROBERT BATTISTA, CHAIRMAN, 
NATIONAL LABOR RELATIONS BOARD 

Mr. Battista. Good morning, Mr. Chairman. 

Chairwoman Murray, Ranking Member Isakson, Chairman An- 
drews, and Ranking Member Kline, and members of the sub- 
committees, thank you for this opportunity to discuss recent deci- 
sions of the National Labor Relations Board and their impact on 
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employee rights. I have three points I would like to make in my 
oral statement. 

First of all, the September rush, as it is called, was certainly not 
political. I want to set the record straight regarding the number 
and timing of the decisions the board issued in September of 2007. 
Our critics allege that the Bush majority rushed out 61 decisions 
in September, which they describe as a massive assault on workers 
before the president’s term ends. That is just not so. 

Anyone with a basic knowledge of a board case processing knows 
that September, the last month of the fiscal year, is the busiest 
case production time. The board actually issued 70 decisions in 
September after a bipartisan effort of all five members to issue the 
oldest cases we had on the books. 

The equivalent number for September issuances in the prior 4 
years are 119, 54, 114, and 105. So our 70 in September is the sec- 
ond lowest for the 5 years. 

As for the substance of what the board held, the decisions speak 
for themselves. It should be noted, however, that of the majority of 
unfair labor practice decisions issued in September, the board 
found one or more violations of the act by the employer involved. 

The second point I would like to make is that the NLRB is per- 
forming its statutory mission. Notwithstanding the special interest 
group rhetoric you might be hearing about the NLRB, I want to as- 
sure Congress that the agency is successfully carrying out its statu- 
tory mission to administer the National Labor Relations Act as it 
has been written by Congress and interpreted by the reviewing 
courts. 

Consider these facts. During my 5-year tenure as chairman, the 
NLRB recovered a total of $604 million in back pay with 13,279 
employees offered reinstatement. In fiscal 2007, the NLRB held 
1,559 representation elections in under 2 months. The unions won 
over half of them. 

Over the same period, two-thirds of the 22,000 unfair labor prac- 
tice charges that the NLRB received were investigated and re- 
solved within 4 months. Of charges found to have merit, some 90 
percent are settled prior to the issuance of a complaint. 

In fiscal 2007, the median time to issue complaints was 98 days. 
Complaints that the regional directors do issue in meritorious cases 
go to hearings before NLRB administrative law judges. Their deci- 
sions could be appealed to the board in Washington. 

The board’s decisions are subject to review and enforcement in 
the U.S. Court of Appeals. In fiscal year 2007, our decisions were 
enforced in whole 86.6 percent of the time and in whole or in part, 
97 percent of the time, the highest enforcement rates in the agen- 
cy’s history. 

Since 1990, the cases pending before the board in Washington 
have represented only one or 2 percent of the cases filed with the 
agency nationwide. By focusing only on this small percentage of 
board decisions, some critics give the impression that the delay in- 
herent in a fully litigated case is the norm. That is not true. Over- 
all, the NLRB’s case processing record is a very impressive one. 

As for the board’s productivity, since I became chairman, we 
issued almost 500 cases a year through the end of fiscal year 2007. 
The median number of days an unfair labor case was pending at 
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the board as of the end of fiscal year 2007 was 181 days. For rep- 
resentation cases, the median was 88 days. 

We have reduced our backlog to 207 cases from 621 when we 
first came to the board, or a reduction of some 66.5 percent in 5 
years. We are at the lowest case inventory in over 30 years. Grant- 
ed, a lower intake of cases helped us in this effort, but overall, we 
did well in bringing the caseload down to a respectable working in- 
ventory. 

Third, our critics lose sight of the fact that the statute was 
amended in 1947 by the Taft -Hartley Act to protect employees from 
not only employer interference, but also union misconduct and to 
give employees the equal right to refrain from union activities and 
representation. The board is obligated to enforce the law as enacted 
by Congress despite what any affected party may wish for. 

The statute was not intended to benefit unions or employers. 
Rather, the rights granted by the statute belong only to employees 
whether unionized or not. 

Once again, the fundamental principle of the act is to provide for 
employee free choice, allowing employees to decide for themselves 
whether they wish to be represented by a union or to otherwise act 
concertedly in dealing with their employer. The law is neutral, and 
so is this agency. Thank you for your attention. 

[The statement of Mr. Battista follows:] 

Prepared Statement of Hon. Robert J. Battista, Chairman, National Labor 

Relations Board 

Chairwoman Murray, Ranking Member Isakson, Chairman Andrews and Ranking 
Member Kline, and Members of the Subcommittees: my name is Robert Battista, 
and I am Chairman of the National Labor Relations Board. The NLRB is an inde- 
pendent federal agency created by Congress in 1935 to administer the National 
Labor Relations Act, as amended, the primary law governing relations between 
unions and employers in the private sector. The statute guarantees the right of em- 
ployees to organize and to bargain collectively with their employers, and to engage 
in other protected concerted activity with or without a union, or to refrain from all 
such activity. Under the Act, the NLRB has two principal functions: 

• to conduct secret-ballot elections among employees to determine whether or not 
the employees wish to be represented by a union; and 

• to prevent and remedy statutorily defined unfair labor practices by employers 
and unions. 

Thank you for the opportunity to discuss recent decisions of the National Labor 
Relations Board and their impact on employee rights. I understand you are most 
interested in the decisions we issued in September 2007. Before addressing specific 
decisions, I would like to cite some of this Board’s accomplishments and to offer 
some observations about the Agency and the National Labor Relations Act. 

Notwithstanding the special interest group rhetoric you may be hearing about the 
NLRB, I want to assure Congress that the Agency is successfully carrying out its 
statutory mission to administer the Act as its has been written by Congress and in- 
terpreted by the reviewing courts. 

Agency Performance 

In three days, I will have completed my five-year term as Chairman. I thought 
it would be appropriate to look back upon my term to see how the Board fared 
against the goals we established for the Agency when we first took office. In Decem- 
ber of 2002, our goals as a Board were to become more productive, credible with 
the Court’s, collegial, and transparent. As I will explain, we have substantially ac- 
complished those goals. 

1. Productivity 

We certainly have become more productive. In fiscal year 2002, the last fiscal year 
before I became Chairman, the Board issued a total of 443 cases. Since I became 
Chairman in December 2002, the Board has issued almost 500 cases a year through 
the end of FY 2007 on September 30, 2007. 
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GPRA Case Initiative 

In fiscal 2007, all Board Members made a determined effort to meet our goals 
pursuant to the Government Performance Results Act, which we refer to by the ac- 
ronym “GPRA.” Our internal GPRA goal for unfair labor practice (“C”) cases was 
to issue by September 30, 2007, decisions in 90% of the 216 C cases pending as of 
May 1, 2006. Our internal GPRA goal for representation cases was to issue by Sep- 
tember 30, 2007, decisions in 90% of the 59 representation (“R”) cases pending as 
of October 1, 2006. 

We were successful in issuing decisions in many of our oldest GPRA cases. Indeed, 
in fiscal 2007 we issued decisions in 48 of our oldest 50 cases. With regard to R 
cases, we issued rulings in 98.3% of all the R cases we had on October 1, 2006 thus 
exceeding our GPRA goal. We issued decisions in 84.1% of our GPRA C cases we 
had on hand on May 1, 2006. Thus, while we did not quite meet our internal GPRA 
C case goal, we were able to issue decisions in the great bulk of the old cases, many 
of which had lengthy records and difficult issues that seemed to have been handed 
down from one Board to another. Another way to look at the success of our efforts 
is to compare median case pendency periods. At the end of fiscal 2006, the median 
number of days that a C case was pending with the Board was 809 days. After our 
GPRA effort in Fiscal 2007, the median number of days a C case remained at the 
Board was 181 days. 

We achieved a similarly dramatic reduction in median time for R cases. At the 
end of fiscal 2006, the median number of days an R case was at the Board was 409 
days. After our GPRA effort in fiscal 2007, the median number of days for our R 
case inventory was 88. 

While we still have some old C cases that we intend to decide before the end of 
the year, the claim that cases are languishing at the Board is no longer true. 

Case Backlog at Lowest Level in Over 30 Years 

Furthermore, we have made real inroads on the backlog. Five years ago the case 
backlog at the Agency stood at 621 contested cases. Many of them had been at the 
Board for a number of years. At the end of FY 2007, we have reduced that backlog 
to 207 cases or a reduction of some 66.5%. Granted, a lower intake of cases helped 
us in this effort, but we did well in bringing the caseload down to a respectable 
working inventory. 

Board Issues Lead Case Decisions 

During the same period, the Board has issued 28 major decisions. We had hoped 
to issue more. However, to decide a major issue, the Board must have at least a 
three-member majority who are willing to sign on to the opinion. That task was 
made doubly difficult because during my chairmanship, the Board had fewer than 
5 members for 18 months or 30% of the time, including all of calendar year 2005. 
Of course, when a new member comes on to tbe Board, it takes a while for the new 
member to come up to speed, acclimate himself or herself with staff, and for the 
Board to develop the necessary chemistry to reach consensus or even a majority. 

Representation Case Activity 

With regard to representation case activity at our Regional Offices during FY 
2007, 2,439 (RC and RM) petitions were filed, which resulted in holding 1,559 elec- 
tions. 

• Unions won 54.3% of those elections; 

• The time from the filing of a petition to the holding of an election was 39 me- 
dian days; 

• 93% of the elections were held within 56 days; 

• 78.9% of all R cases were closed by the Agency within 100 days from the filing 
of the petition. 

• Only 13 cases involved a technical refusal to bargain to test the certification, 
which means employers challenged the certification of unions in court in only 1.1% 
of the elections that unions won. 

Board Collects Over One-Half Billion Dollars in Backpay 

In FY 2007, the NLRB collected $110,388,806 in backpay, and 2,456 employees 
were offered reinstatement. Over my tenure as Chairman, the NLRB recovered a 
total of $604 million on behalf of employees as backpay or reimbursement of fees, 
dues, and fines, with 13,279 employees offered reinstatement. 

All and all, from a productivity standpoint, we have done a very credible job, of 
which I am proud. In the words of one longtime observer of this Agency, “the effi- 
ciency and productivity of the Board continues to serve as a role model for many 
Federal agencies.” G. Roger King, “We’re Off to See the Wizards” A Panel Discus- 
sion on the Bush II Board’s Decisions * * * And The Yellow Brick Road Back to 
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the Record of the Clinton Board, (paper presented at the American Bar Association, 
Section of Labor and Employment Law, 34th Annual Development of the Law Under 
the National Labor Relations Act Mid-Winter Committee Meeting on February 26 
to March 1, 2006). 

2. Credibility in the Courts 

Building credibility with the U.S. Courts of Appeals was the second objective. In 
fiscal 2002, the prior Board had its decisions enforced in the courts in whole 60.4% 
and in whole or in part 70.8% of the time. From December 2002, when I took office, 
through September 30, 2007, the decisions of the Board have been enforced by the 
Courts in whole 78.1% and in whole or in part 87.7% of the time. Indeed, in fiscal 
2007, our decisions were enforced in whole 86.6% and, in whole or in part, 97% of 
the time. Both of these enforcement rates are the highest in the Agency’s history. 

3. Collegiality 

Fostering collegiality and bipartisanship was a third goal, and despite strongly- 
worded dissents in some of the more important cases, in the main, the whole Board 
has been fairly collegial. Despite differences, which are not always predictable based 
upon political affiliation, we have tried to be guided by tolerance and respect for 
each other’s strongly held views. 

4. Transparency 

The last of our goals has been to make the Agency more transparent to the public 
it serves by implementing the President’s Management Agenda and E-Gov initia- 
tives. We have renovated the Agency’s Web site by greatly expanding its content, 
making it interactive, more user-friendly, and greatly enhancing its E-Filing capac- 
ity. We also are building an enterprise-wide electronic case management system de- 
signed to reduce reliance on paper-based processes, improve operational efficiency, 
and better serve the public. 

Criticisms and Responses 

Complexity of the Board’s Responsibility 

Some critics of the Board emphasize that the Act, as amended, retains the lan- 
guage from its original statement of purpose, found in the 1935 Wagner Act, calling 
for the encouragement of collective bargaining. These commentators invoke this lan- 
guage to fault the Board for not doing enough to promote unionism. In my opinion, 
this is an anachronistic view that ignores the amendments to the 1935 Act and the 
complexity of the Board’s responsibility. 

The Board’s responsibility is much more complex than the promotion of any insti- 
tution’s agenda because of the interplay of two essentially legal (as opposed to eco- 
nomic) forces. First, the Wagner Act was not Congress’ last word. The Taft-Hartley 
Act of 1947 and the Landrum-Griffin Act of 1959 amended the original Wagner Act 
substantively and philosophically. Second, the courts have interpreted the Act and 
its amendments in a way that reflects the compromises underlying the legislation 
and leaves no room for the Board to construe and apply the amended Act as if it 
were the property of a single interest group. 

Balancing Competing Interests 

As defined by the sum total of the amendments and the court decisions, the 
Board’s mission is to balance and accommodate competing interests, which typically 
conflict with one another. For example, although employees have the right to orga- 
nize and engage in collective bargaining, employees also are assured of the right not 
to engage in union or concerted activity. Thus, the narrower goals of the original 
Act were tempered significantly by a broader notion of workplace democracy, volun- 
tarism and neutrality, as expressed in the Taft-Hartley amendments. As one of our 
most eminent labor law and constitutional scholars, the late Archibald Cox, put it: 
The Taft-Hartley Act “represents a fundamental change in philosophy, which rejects 
outright the policy of encouraging collective bargaining.” Archibald Cox, Some as- 
pects of the Labor Management Relations Act of 1947. 61 Harv. L. Rev. 1, 24 (1947). 

My own view is that Professor Cox was absolutely right insofar as he saw the 
Taft-Hartley amendments as adopting a posture of complete equipoise on the ques- 
tion of whether employees should choose union representation. In the words of the 
Supreme Court, “The Act is wholly neutral when it comes to that basic choice” 
(NLRB v. Savair Manufacturing). Once employees have freely chosen union rep- 
resentation, however, I think that the policy of encouraging the collective bargaining 
process retains its vitality. 

Even in the context of collective bargaining, the statute is neutral as to the out- 
come of negotiations. In this regard, Section 8(d) of the Act defines the obligations 
of the parties to engage in good faith bargaining, but specifically notes that “such 
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obligation does not compel either party to agree to a proposal or require the making 
of a concession. * * *” 

Another example of the resolution of conflicts between competing interests occurs 
in the context of economic battles over terms of a collective bargaining agreement. 
Although employees are entitled to strike for better working conditions, the right 
of an employer to continue business operations has been recognized since the begin- 
ning of the Act’s history. Thus, employers are allowed to hire replacement workers 
during the strike, who need not be displaced once the strike is over. 

This balancing of competing interests also is illustrated in the frequently litigated 
question of whether a union has a right to engage in concerted activity — like pick- 
eting or handbilling — on the private property of an employer. Over 50 years ago the 
Supreme Court told the Board that when the Section 7 rights to engage in concerted 
activity conflict with property rights, the Board must accommodate the two “with 
as little destruction of one as consistent with the maintenance of the other.” 

Criticisms are Politically Motivated and Without Foundation 

The polemics of certain groups against recent decisions of the Board are nothing 
more than special-interest attacks designed to gain support for their position in the 
coming election cycle. The hue and cry is that the “Bush majority” rushed out 61 
decisions in September in a “massive assault on workers” before the President’s 
term ends. That is just not so. Anyone with a basic knowledge of Board case proc- 
essing knows that September, the last month of the fiscal year, is the busiest case 
production time. The Board actually issued 70 decisions in September, after a bi- 
partisan effort by all five Members to issue the oldest cases. The equivalent num- 
bers for September issuances in the prior four years are 119, 54, 114, and 105. As 
for the substance of what the Board held, the decisions speak for themselves. It 
should be noted, however, that in the majority of unfair labor practice decisions 
issued in September, the Board found one or more violations of the Act by the em- 
ployer involved. 

Should parties appeal the decisions, one of the 12 circuits of the U.S. Courts of 
Appeals will decide whether to affirm or reverse the Board. If a Board decision is 
balanced and well reasoned, generally it gets enforced. As I stated previously, in FY 
2007, which ended on September 30, 2007, the Board’s decisions were enforced by 
the courts at historically-high levels. 

Our critics’ prognostications that “the NLRB system is broken and has become a 
tool of corporate interest,” are simply false. Unions are winning a majority of rep- 
resentation elections, most of which are held within two months. The Board has 
averaged issuing almost 500 decisions a year during my tenure. The median number 
of days an unfair labor practice case has been pending at the Board is 181 days; 
for representation cases, the median is 88 days. This is not the record of a Board 
that is the captive of any group or institution. 

Mission Is to Enforce Entire Statute 

Our critics declare that the National Labor Relations Act was passed by Congress 
in 1935 “to encourage workers to have unions and to bargain collectively.” However, 
they lose sight of the fact that the statute was amended in 1947 by the Taft-Hartley 
Act to give employees the equal right to refrain from union activities and represen- 
tation, and to protect employees from not only employer interference but also union 
misconduct. Often critics fail to comprehend that the Board’s mission is to enforce 
the entire law as enacted by Congress despite what any affected party may wish 
for — a return to 1935 or to some future legislative result. 

NLRA Protects Employees 

The statute was not intended to benefit unions or employers. Rather, the rights 
granted by the statute belong only to employees — whether unionized or not. Once 
again, the fundamental principle of the Act is to provide for employee free choice, 
allowing employees to decide for themselves whether or not to be represented by a 
union or otherwise to act concertedly in dealing with their employer. 

If employees exercise their right of free choice in favor of union representation, 
the policy of the Act, and the responsibility of the Board, is to encourage collective 
bargaining by making sure that unions as well as employers bargain in good faith, 
free from governmental interference. If employees exercise their right of free choice 
not to be represented, it is the Board’s responsibility to respect that choice and en- 
sure against union restraint or coercion. The law is neutral * * * and so is this 
Agency. 

Most Cases Resolved Quickly 

Another criticism leveled at the Board focuses on the delay in processing cases 
to final conclusion. The overall case processing times, however, reveal the criticism’s 
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delay premise to be exaggerated. In FY 2007 the NLRB received 25,471 cases, 
22,147 of which were unfair labor practice cases, and the remaining 3,324 were rep- 
resentation cases. After the General Counsel investigates the unfair labor practice 
cases, typically about one third of the cases are determined to have merit. In FY 
2007, 36.6% of the cases were found to have merit. These investigations usually are 
completed in about two months. 

Only 1-2% of Cases are Appealed to Board 

Of the cases found to be meritorious, some 90% are settled prior to the issuance 
of a complaint. Complaints that Regional Directors do issue in meritorious cases are 
considered by NLRB Administrative Law Judges, and judges’ decisions can be ap- 
pealed to the Board here in Washington, D.C. In FY 2007, the median time to issue 
complaints was 98 days. Since 1990, the cases pending before the Board in Wash- 
ington have represented only 1% to 2% of cases filed with the Agency nationwide. 
These cases tend to present the most difficult and complex issues in labor law. By 
focusing only on this small percentage of cases, some critics give the impression that 
delay inherent in a fully-litigated case is the norm. This is not true. Although, ad- 
mittedly, some of these fully litigated cases take too long to resolve, such delays are 
not typical. Overall the NLRB’s case processing record is impressive. 

The vast majority of these cases are resolved without the necessity of litigation. 
Historically, the Board’s settlement rate has been very high; in FY 2007, 97% of all 
unfair labor practice cases filed in the field offices were settled. 

Board Decisions Speak for Themselves 

The decisions this Board has issued are correctly decided, soundly reasoned, and 
speak for themselves. In many instances, the decisions are unanimous. True, some 
of the more important decisions have not been, but dissent is healthy for many rea- 
sons, including the assurance dissent provides that the members in the majority 
have considered carefully opposing views and arguments. 

Evolution of Labor Policy under the Act 

The genius of the Act is that it sets forth enduring fundamental principles, and 
yet allows for flexibility and change. It accomplishes the former by setting forth fun- 
damental principles in clear and compelling language. It accomplishes the latter by 
using broad language that gives the administering agency, the Board, the freedom 
and responsibility to make policy judgments within the parameters of those prin- 
ciples. 

More specifically, the enduring fundamental principles include: the employee free- 
dom to choose to be represented or not; the guarantee of good-faith bargaining free 
from governmental interference if employees choose representation; an electoral 
mechanism to insure that employees are appropriately grouped together, and can 
vote in secret; the duty to sign and honor contracts that are freely agreed to; and 
the protection of employers from labor disputes in which they are not involved. 

Within these principles, there is considerable discretion vested in the Board. Con- 
gress chose broad language, and then left it to the Agency to act in its discretion, 
so long as it does not depart from the principles. A few examples will suffice: 

1. Congress said that an employer shall not “interfere with” Section 7 rights. Is 
it “interference” to prohibit persons who are not employees of the property owner 
from engaging in union solicitation on company property? If the persons are truly 
outsiders, the Supreme Court has told us that the answer almost always is “no.” 
But what happens if the persons are employees of a tenant of the property owner 
who come to work on that property every day? This is an issue on which the Board 
held oral argument about a month ago. 

2. Should employees have the right to oust or change a representative? The simple 
answer is “yes,” but the Board has the power to limit this right in the interest of 
bargaining stability through contract-bar rules, certification year rules, and “reason- 
able time” insulated periods. In its recent decision in Dana Corp., 351 NLRB No. 
28 (2007), the Board adjusted the balance between freedom of choice and bargaining 
stability. 

3. Should the duty to bargain include the duty to supply information? The simple 
answer is “yes,” but the Board has the discretion to determine such matters as rel- 
evance and confidentiality. The Board historically has distinguished between infor- 
mation that pertains to employees within the bargaining unit the union represents 
and information that pertains to employees or entities outside the bargaining unit. 
In the former case, the information is presumptively relevant and the union is enti- 
tled to the information without any further showing. In the later case, the informa- 
tion is not presumptively relevant, and the union is not entitled to the information 
unless it can show that it is relevant to the union’s duties as the collective bar- 
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gaining representative. The Board currently is considering when and to whom the 
union must demonstrate that such requested information is relevant. 

Reversal of Precedent 

With such difficult policy judgments in mind, it is not surprising that Board law 
changes from time to time. The Board’s freedom to act within parameters means 
that over time different Boards will act in different ways. 

Our Board, indeed, has reversed precedent but not as frequently as the Board did 
during the years 1994 to 2001. Having compiled the statistics for a paper delivered 
at the American Bar Association, Section of Labor and Employment Law, 34th An- 
nual Development of the Law Under the National Labor Relations Act Mid-Winter 
Committee Meeting on February 26 to March 1, 2006, G. Roger King reported: 

From March 1994 until December 2001 the Clinton Board issued 60 decisions 
* * * which reversed Board precedent. 

In these 60 decisions 1,181 years of precedent were overturned, or “lost.” 

During this timeframe [December 2002 to February 2006] the Bush II Board 
issued 9 decisions * * * which reversed precedent. 

When all cases decided by the Bush II Board which reversed precedent are in- 
cluded 146 years of precedent was “lost.” 

From February 2006 until present, our Board issued an additional 12 decisions 
that overruled precedent, and the number of years of precedent “lost” was 197. In 
total, the prior Board issued 60 decisions that overruled 1181 years of precedent and 
our Board has issued only 21 decisions that overruled 343 years of precedent. The 
bottom line is that our Board reversed precedent only one-third as many times as 
the prior Board. Moreover, in many of these cases we restored the precedent that 
had been overruled by the prior Board. 

This evolution of policy is precisely what Congress intended when it gave the 
Board policy-making function. So long as the Board does not stray from the Act’s 
fundamental principles, and so long as the Board explains the reasons that impel 
it to disagree with a prior decision, the Board has the power to change. The Act 
envisions the federal judiciary as the arbiter of the Board’s statutory faithfulness. 
Where the Board has strayed too far from the Act’s fundamental principles or has 
not explained its reasons, the Courts will decline to enforce the Board’s decisions. 
As noted earlier, our enforcement record in the Courts of Appeals is at a historic 
high, which is strong proof that our decisions have been faithful to the statute. 

Of course, all responsible Members realize the value of stare decisis — . the value 
of having stability, predictability and certainty in the law. However, if a Member 
honestly believes that a prior precedent no longer makes sense, and that a change 
would be more in keeping with the fundamental principles described above, he/she 
can — and may feel obligated to — vote to change the law. To be sure, the values of 
stare decisis counsel against an onslaught of changes. But prudently exercised, 
change is proper and, indeed, was envisaged by Congress. 

Similarly, because of the limited terms of Members, and the evolving composition 
of the Board, it is not surprising that some Boards will be viewed as being more 
liberal and other Boards as being more conservative. Although such characteriza- 
tions grossly oversimplify the decisional process and do not account for each Board 
member’s personal and usually nuanced policy orientations, the characterizations 
may well describe public perceptions. In view of the structure set up by Congress, 
this should not be seen as startling. But again, prudence requires that a given 
Board not swing radically to the left or right. 

Overall, the Board has not had radical swings to the left or right. Most of the law 
is well-settled, and the parties litigate the facts under those principles. In a few 
areas, the law has gone through periods of flux, but ultimately it has settled down. 
For example, the Board flip-flopped for years on whether misrepresentations are ob- 
jectionable conduct in an election context. But, in Midland, 263 NLRB 127 (1982), 
the Board ultimately held that such conduct would not ordinarily be objectionable. 
The law has been thus for 23 years. Similarly, the Board wrestled for years as to 
the burdens of proof in 8(a)(3) cases. Finally, the Board articulated a clear test in 
Wright Line, 251 NLRB 1083 (1980). The law has been thus for 25 years. In addi- 
tion, the Board held for a time that interrogation about Section 7 activity was per 
se coercive. After judicial criticism, the Board abandoned this approach in Rossmore 
House 269 NLRB 1176 (1984). The law has been thus for over 20 years. Finally, 
the Board once held the view that plant relocations were contract modifications, 
even if the contract contained no clause proscribing relocations. Milwaukee Spring, 
235 NLRB 720 (1978). The Board later abandoned that view, Milwaukee Spring, 268 
NLRB 601.(1984), and then held that relocations were bargainable only in limited 
circumstances. Dubuque Packing, 303 NLRB 368 (1991). The law has been thus for 
over 16 years. 
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Protecting Workplace Democracy 

These are examples of Board fluctuations which ultimately resulted in stability. 
I submit that the ultimate stable point was true to the Act’s fundamental principles. 
By being true to its principles, and yet flexible enough to change, the Board has 
continued to serve the national interest in protecting workplace democracy. 

Throughout the years, the NLRB has been a bastion protecting the right of work- 
ers to choose union representation or no representation, and if they choose union 
representation, to make sure that the Act’s twin objectives for the collective bar- 
gaining process are carried out — that the parties bargain in good faith and that they 
do so free from governmental interference. We continue to vigorously uphold work- 
ers’ rights and the Act’s bargaining process objectives in a fair and balanced man- 
ner. 


Chairman Andrews. Mr. Chairman, thank you. 

Member Liebman, with your consent, what we are going to do 
here is ask Senator Isakson for his opening statement at this time, 
and then we will proceed to your statement, ma’am. 

Welcome home, Johnny, back from the House. 

Senator Isakson. Thank you, Mr. Chairman. And I apologize to 
the gentlelady for being late, but we had a couple of votes in the 
Senate. And I will cut my statement very short. 

Quite frankly, when I heard about this hearing, I wondered what 
it might be about because I didn’t know of anything pending that 
would cause a typical congressional hearing to take place. And then 
I read Chairman Miller’s press release that was issued about it. 
And I want to read one sentence from it that basically is the sen- 
tence that troubles me about the intent of the hearing. 

It says, “The Bush’s NLRB decisions may be appealed to the 
United States Circuit of Appeals and ultimately to the United 
States Supreme Court, a process which after 60 years has not pro- 
duced sufficient clarity or managed to protect workers.” So basi- 
cally, I take it, that this is to discuss decisions that have been 
made in the past by the Supreme Court when they upheld NLRB 
rulings or possibly even discuss decisions that are pending either 
before the court or on appeal. 

In either case, the Congress has no business in this branch of 
government calling either the judiciary or for that matter, the exec- 
utive branch before while a case is pending. The NLRB was created 
by Congress in 1935 to be an independent, quasi-judicial body. 
Their decisions, like those of judges, speak for themselves. There 
is no reason why the board members should have to come to Cap- 
itol Hill to explain themselves. 

NLRB’s decisions can and are appealed in the Federal Circuit 
Court. And undoubtedly, some of those cases the majority wishes 
to discuss today are in the process of being appealed. But I want 
to point out that when these cases are appealed, the courts over- 
whelmingly stand behind the board. In fact, the courts have upheld 
their decisions in whole or in part 97 percent of the time. 

Our founding fathers created a three-legged stool of government, 
the executive, the legislative, and the judicial branch. And ulti- 
mately the decisions the executive branch makes in interpreting 
the laws that the legislative branch passes, if there is a question, 
go to a court system, which is the ultimate appeal, not a committee 
of the United States Congress. 

And I yield back the balance of my time. 

[The statement of Senator Isakson follows:] 
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Statement of Senator Johnny Isakson 

“The National Labor Relations Board: 

Recent Decisions and Their Impact on Workers’ Rights” 


December 13, 2007 


• Since this hearing was first discussed last month, I was and continue 
to be opposed to it. 

• Congressional hearings allow Members the opportunity to examine 
issues within our jurisdiction, advocate legislation, and glean facts 
from expert witnesses. I welcome the opportunity to participate in 
such hearings, even when called by the other side. 

• Today is no such hearing. Today, we sit here solely to appease those 
who wish to stage political theatre. 

• There is no legislation the majority wishes to discuss; they have no 
intent to convey any of their ideas about public policy. 

• No, they call this hearing solely to berate a sitting Member of the 
National Labor Relations Board because they do not agree with some 
of his decisions. This is dangerous precedent. 

• The NLRB was created by Congress in 1935 to be an independent, 
quasi-judicial body. Their decisions, like those of judges, speak for 
themselves; there is NO reason why Board Members should have to 
come to Capitol Hill to explain their decisions further. 



26 


• If Congress insists on calling NLRB Members before them to scold 
them over their decisions, it could have a chilling effect on their 
ability to decide future cases fairly and independently, as required by 
the National Labor Relations Act. 

• NLRB decisions can and are appealed to Federal Circuit Courts. 
Undoubtedly, some of these cases the majority wishes to discuss 
today are in the process of being appealed. As such, it is wholly 
improper for Congress to intervene in an ongoing legal matter. 

• When these cases are appealed, the Courts overwhelming stand 
behind this board. In fact, the Courts have upheld their decisions, in 
whole or in part, 97% of the time. Clearly, federal judges hardly see 
this Board as the radical right-wing anti-union board the majority will 
depict today. 

• For these reasons and more, I reiterate my opposition to this hearing. 

• The American people deserve a Congress that uses its authority with 
discretion and fairness. Those who called today’s hearing have done 
neither. 


Chairman Andrews. I thank the senator. 

And I welcome Member Liebman. And we will hear her testi- 
mony. 

STATEMENT OF HON. WILMA LIEBMAN, MEMBER, NATIONAL 
LABOR RELATIONS BOARD 

Ms. Liebman. Thank you. Good morning, Chairwoman Murray, 
Ranking Member Isakson, Chairman Andrews, and Ranking Mem- 
ber Kline, and members of the subcommittee, thank you for invit- 
ing me to testify about the recent decisions of the National Labor 
Relations Board. And thank you for holding this hearing. 

For too long labor law and policy issues have been removed from 
public discussion. The controversy over the board’s recent decisions 
has had the positive effect of focusing public attention on these 
issues. They matter to working people, to businesses, and to our 
economy and society as a whole. 

I have dissented from many of the board’s decisions. Those 
issued in September are the climax of a trend that is now several 
years old. The impact on workers’ rights has been uniformly nega- 
tive. 

Today fewer workers have fewer rights and weaker remedies 
under federal labor law. Virtually every recent policy choice made 
by the board impedes collective bargaining, creates obstacles to 
union representation, or favors employer interests. The result is a 
loss of faith in the board and growing disenchantment with the 
law. 
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Some might say that the current board’s decisions simply reflect 
the typical change of orientation that occurs with every new admin- 
istration. But something different is going on now. More see change 
than seesaw, not just tilting the seesaw, but tearing up the play- 
ground. 

It was not surprising, perhaps, when the current board reflec- 
tively overruled a series of decisions by the prior Clinton board. 
But it has also reached back decades in some cases to reverse long- 
standing precedent going to the core values of this statute. 

The loss of confidence in the board is reflected in our dramati- 
cally declining case intake. Increasingly disillusioned, unions have 
turned away from the board, especially its election machinery. 

It is a troubling signal when protesters converge on the board 
and demand that it be closed for renovations. To dismiss this dis- 
content as merely politics is a mistake, if not irresponsible. 

Time does not permit me to discuss these decisions in any detail. 
I have tried to do that in my written statement. Nearly all of the 
significant decisions include dissents, which hopefully speak for 
themselves. 

In September, the board issued divided decisions that, among 
other things, created obstacles for employers and unions who want 
to establish relationships by means of voluntary recognition, a case 
I might add that cannot be appealed under our statutory scheme 
to the courts of appeals. The September decisions also made it easi- 
er for employers to withdraw recognition from a union without an 
election, legalized hiring discrimination against some who seek to 
organize a workforce, made it harder for those who have been un- 
lawfully fired to collect remedial back pay, and allowed employers 
to file retaliatory lawsuits against unions and employees without 
fear of being held liable. 

None of these decisions should have surprised a careful observer 
of the current board. In my written statement and in a new article 
in the Berkeley Journal of Employment and Labor Law I have sur- 
veyed the work of the current board, its rulings, and its decision- 
making process. For people who are committed to the goals of the 
National Labor Relations Act, it is a troubling story. 

The board has said for the first time that freedom of choice, 
which is to say the freedom to reject union representation, prevails 
in the statutory scheme over promoting collective bargaining. It 
has taken special care to ensure that employees are free to refrain 
from union activity and to reject union representation while show- 
ing little concern about the rights of employees to engage in con- 
certed activity, to choose and keep a union, and to be free from 
anti-union discrimination. 

And in case after case, it has found that employees’ statutory 
rights must yield to countervailing business interests of all sorts, 
including private property rights, various managerial prerogatives, 
notions of workplace civility, and employer free speech rights. 
Under this statute, when policy choices so persistently go this way, 
we have a problem. 

In addition, the board has regularly ignored the economic reali- 
ties of the workplace or the vulnerability of working people. And 
it has departed from established law without adequate predicate or 
good reason, as the dissents have argued. 
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Today’s labor laws were the product of tremendous struggle. We 
honor that struggle when we take the act seriously, when we en- 
force it fairly and thoughtfully, and even when we point out its 
shortcomings. Certainly, the board operates under significant con- 
straints, a judicial, political, and economic climate indifferent or 
even hostile to collective bargaining, and arguably antique statute. 

Still the board can play a meaningful role in preserving the val- 
ues of this act and in furthering its aim. Its failure to do even that 
is a lost opportunity. 

At a time when union membership is at an historic low point and 
the earnings gap growing, board decisions threaten to undo the 
law’s assumption about collective action as a means to redress eco- 
nomic inequality. Restoring federal labor law to its intended pur- 
poses is obviously no panacea, but it would be a step in the right 
direction. 

Thank you. And I would be happy to answer your questions. 

[The statement of Ms. Liebman follows:] 

Prepared Statement of Hon. Wilma B. Liebman, Member, National Labor 

Relations Board 

Chairwoman Murray, Ranking Member Isakson, Chairman Andrews and Ranking 
Member Kline, and Members of the Subcommittees: Thank you for inviting me to 
testify today about the recent decisions of the National Labor Relations Board and 
their impact on workers’ rights. It is my privilege to appear before you today. 

I dissented from many of the Board’s recent decisions — and from many earlier de- 
cisions, as well. Unfortunately, their impact on workers’ rights has been uniformly 
negative. As Member Dennis Walsh and I said in one dissent, the Board’s recent 
decisions “will surely enhance already serious disenchantment with the [law’s] abil- 
ity to protect the right of employees to engage in collective bargaining.” 1 While any 
one decision standing alone may not be cataclysmic in impact, viewed together, they 
represent a pattern of weakening the protections of the Act. 

Today, fewer workers have fewer rights, and weaker remedies, under the National 
Labor Relations Act. Virtually every recent policy choice by the Board impedes col- 
lective bargaining, creates obstacles to union representation, or favors employer in- 
terests. It is inconceivable under this statute that the answer could always be the 
same. No wonder that there has been loss of faith in the Board. That development 
is regrettable. It exacerbates an already existing concern whether the Act is still ef- 
fective in protecting the right to organize and in promoting collective bargaining — 
the core purposes of federal labor law, alongside ensuring employee free choice in 
these matters. 

A. My perspective on the Board’s decisions is shaped by my considerable experi- 
ence there and by a career spent in labor law and labor policy, both in and out of 
government. 

Now in my third term, I am the longest-serving Member of the current Board. 
I began my service a little more than ten years ago, on November 14, 1997, after 
being appointed by President Clinton and confirmed by the Senate. I was re- 
appointed and confirmed in 2002 and again in 2006. My current term expires in Au- 
gust 2011. By that time, I will be the third longest-serving Member in the history 
of the Board. 

Before joining the Board, I served for several years at the Federal Mediation and 
Conciliation Service (FMCS), first as Special Assistant to the Director and then as 
Deputy Director. I came to the FMCS from a labor union, the Bricklayers and Allied 
Craftsmen, where I served as Labor Counsel. Previously, I had been legal counsel 
at the International Brotherhood of Teamsters for nine years. I began my legal ca- 
reer at the Board, where I served as a staff attorney from 1974 to 1980, after grad- 
uating from the George Washington University Law Center here in Washington. In 
short, my career has come full circle: from the Board, to the Board. 

I understand that today’s hearing was prompted by the flurry of decisions issued 
by the Board in September of this year, as its fiscal year drew to a close. I will ad- 
dress some of those decisions specifically, from a dissenter’s perspective. But first, 
I would like to thank both Subcommittees for focusing attention on the Board and 
its work. 
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For too long, labor law and policy issues have been removed from public policy 
discourse. These are difficult issues, and consensus on resolving them may be hard 
to achieve — which must explain why the National Labor Relations Act has not been 
significantly amended since 1947. But I would hope for a common recognition that 
these issues are important, no matter how dry and legalistic they sometimes seem — 
that they matter to working people, to businesses, and to our economy and our soci- 
ety as a whole. It is critical that these issues receive informed consideration from 
the public and from the Congress. If our industrial era law does not keep pace with 
the realities of today’s economy and the evolving workplace, then the protections it 
seems to offer workers are illusory. Today social and economic pressures on the col- 
lective bargaining system are compounded by a legal regime that is making it hard- 
er for that system to work and by an administrative agency that, at bottom, lacks 
commitment to fixing the problem. 2 

B. Let me turn to the Board’s September decisions, and begin by putting them 
in context. First, the decisions attracted attention not only because of their holdings, 
but because they were issued more or less as a group. On that last score, I hesitate 
to fault my colleagues at the Board. The Board’s goals for promptly deciding cases, 
under the Government Performance and Results Act (GPRA), are keyed to the fiscal 
year, which ends on September 30. It has become common in recent years for the 
Board to push hard during the final months of the fiscal year to issue decisions: in 
effect, to rush to meet the GPRA deadline. That practice may not be ideal, but it 
is not nefarious. The result, of course, may be that several major decisions issue vir- 
tually at once. And if those decisions all, or nearly all, cut the same way, their im- 
pact is felt more forcefully, and the perception of unfairness is more acute. That is 
what happened this year. 

That said, there is something extraordinary about the Board’s recent decisions. 
They are the climax of a trend that is now several years old. The Board is notorious 
for its see-sawing with every change of Administration. But something different is 
going on — more “sea change” than “see-saw.” The current Board, it seems to me, is 
divorced from the National Labor Relations Act, its values, and its goals. Its deci- 
sions have demonstrated as much. It was not surprising, perhaps, when the current 
Board reflexively overturned a series of decisions by the prior, Clinton Board. But 
the current Board has reached back decades, in some instances, to reverse long-es- 
tablished precedent, often going to the core values of this Act. And it has often re- 
versed precedent on its own initiative, without seeking briefing or oral argument. 
Most important, when the Board has decided to reverse precedent, its reasons for 
doing so have fallen short — as dissenting opinions have pointed out. 3 

The result has been more than a change in the law, or discontent with the out- 
come of particular cases. It has been a loss of confidence in the Board and the legit- 
imacy of the process, not only among persons and groups on the losing end of Board 
decisions, but also among neutral observers, including labor-law scholars. 4 The 
Board’s case intake is down accordingly. Unions have turned away from the Board’s 
election machinery, and employees and unions hesitate to file unfair labor practice 
charges, skeptical — or even fearful — of the result. 5 In an historic twist, unions are 
increasingly turning to state or local governments for help in protecting workers, 
with diminished hope that the federal government can be a guarantor of important 
rights. It is a troubling signal when protesters converge on the Board and demand 
that the Board be closed for renovations. To dismiss this discontent as merely poli- 
tics is a mistake, if not irresponsible. We all have an interest in preserving the legit- 
imacy of the legal process. 

C. I will highlight only a few of the decisions issued by the Board in September 
2007. Nearly all of the significant cases include a dissent, which hopefully speaks 
for itself. 

Of the September cases, the most significant, and disturbing to me, is a decision 
creating new obstacles for employers and unions who wish to establish a collective- 
bargaining relationship by means of voluntary recognition. In recent years, unions 
have increasingly sought to bypass the Board’s election machinery and to negotiate 
voluntary recognition arrangements. The Board’s procedures are seen as taking too 
long, leaving employees vulnerable to coercion by employers, and generating cam- 
paign animosity that can taint a new bargaining relationship. 

Under long-established law, an employer is free to recognize a union voluntarily — 
rather than demanding that the Board conduct an election — if the union is able to 
demonstrate that it has uncoerced majority support among employees, typically by 
collecting signatures on authorization cards. 6 After voluntary recognition, the Board 
will not entertain an election petition, or permit an employer to withdraw recogni- 
tion from the union unilaterally, until a reasonable period for collective bargaining 
has elapsed. This so-called “recognition bar” rule — which encourages voluntary rec- 
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ognition and stabilizes collective bargaining — has been in place, without challenge, 
for 40 years. 7 

No longer. In Dana Corp., 351 NLRB No. 28 (Sept. 29, 2007), the Board overruled 
precedent and jettisoned the recognition bar, without solid factual support for its 
ruling. In dissenting from the Board’s decision to consider the issue raised in Dana, 
Member Walsh and I observed that with respect to voluntary recognition, union 
“[sluccess * * * has prompted greater scrutiny” by the Board. 8 

Now, when an employer agrees to voluntarily recognize a union, after the union 
has demonstrated majority support, it must post a notice informing employees that 
it has done so and telling them how they can get rid of the union. That posting 
opens a 45-day window period, during which employees — provided they marshal 30 
per cent support among their co-workers — may petition the Board for an election to 
decertify the union. 

In dissent, Member Walsh and I explained the serious flaws in the majority’s deci- 
sion. The majority failed to recognize that voluntary recognition is a “favored ele- 
ment of national labor policy,” as at least one federal appellate court has put it. 9 
By effectively putting voluntary recognition under a cloud, the majority’s new 
scheme discourages employers from recognizing unions without an election. And if 
an employer does extend voluntary recognition, the parties’ new collective-bar- 
gaining relationship cannot operate effectively until the window-period closes. 
Unions will be under great pressure to produce results for employees during that 
period, yet employers will have little incentive to bargain seriously, if they cannot 
be sure the relationship will continue. As the dissent put it, the decision in Dana 
“relegates voluntary recognition to disfavored status by allowing a minority of em- 
ployees to hijack the bargaining process just as it is getting started.” 10 

I should point out that the notice to employees required in Dana — informing them 
that they may challenge the employer’s voluntary recognition of a union — is unprec- 
edented. Remarkably, more than 70 years after the National Labor Relations Act 
was passed, the Board does not require employers to post any notice informing em- 
ployees of their rights under federal labor law, except three days before a scheduled 
election and as a remedy in cases where the employer has committed an unfair 
labor practice. 11 The Board has never acted on long-pending petitions for rule- 
making requiring such a notice. It is high time we did. 

This is not the only aspect of the Dana decision that at least suggests a double- 
standard. In Dana, one of the reasons offered by the majority for its new rule is 
the claim that Board elections are more reliable in determining employees’ true 
wishes than are the signed cards typically collected by unions to establish majority 
support. In this respect, Dana can be contrasted with another September decision, 
Wurtland Nursing & Rehabilitation Center, 351 NLRB No. 50 (Sept. 29, 2007). 
There, a two-Member majority held that an employer had lawfully withdrawn rec- 
ognition from a union — without an election — because the union had lost majority 
support. The majority relied on a petition signed by a majority of employees that 
stated: “We the employee’s [sic] * * * wish for a vote to remove the Union. * * *” 
The employees, of course, did not get the vote they wanted; rather, their employer 
was permitted to decide for them whether they would continue to be represented 
by the union. In dissent, Member Walsh argued that the employer should have been 
required to seek a Board election. 12 The majority rejected that view, concluding that 
the petition — despite its, at best, ambiguous wording — was enough to establish that 
employees no longer wanted union representation. 

In Dana, then, employee-signed cards are treated as suspect when they are used 
to establish union representation. But in Wurtland, the Board had no trouble in re- 
lying on an employee-signed petition to end union representation, without an elec- 
tion, even though employees seemed to be asking precisely for an election. That con- 
trast understandably raised questions about the Board’s fairness. 13 From all appear- 
ances, the current Board is much more protective of employees who wish to reject 
unionization than it is of employees who seek to unionize. Likewise, unilateral em- 
ployer action to withdraw recognition from a union is apparently favored, but unilat- 
eral employer action — without a Board election — to recognize a union is not. 14 

Another troubling September decision was Toering Electric Co., 351 NLRB No. 18 
(Sept. 29, 2007). There, the Board cut back on the protections granted to union 
salts: union members who apply for work with non-union employers in order to un- 
cover anti-union discrimination and, if hired, to engage in organizing activity. Salt- 
ing is an important organizing tool for many unions, especially in the construction 
industry. The Supreme Court has held, unanimously, that salts are statutory em- 
ployees under the National Labor Relations Act and thus are entitled to the protec- 
tion of the law, including when they seek work. 15 

In cases involving salts, the Board’s framework for finding unlawful hiring dis- 
crimination was carefully crafted in a bipartisan 2000 decision, FES, 331 NLRB 9 
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(2000). The current Board, however, has moved farther and farther away from FES, 
taking an approach to salting that is at odds with Supreme Court doctrine and that 
makes it easier for employers to engage in anti-union discrimination. 

To begin, in a May 2007 decision, Oil Capitol Sheet Metal, Inc., 349 NLRB No. 
118 (May 31, 2007), a Board majority — without being asked to and without inviting 
briefs — adopted new rules for determining the length of the backpay period and en- 
titlement to other remedies when a union salt has been discriminated against. Re- 
versing Board precedent that had been approved by the federal courts, the majority 
said that it would no longer presume that a salt would have worked from the date 
he was unlawfully denied employment until the date the employer made a valid job 
offer to him — the general presumption that applies to all victims of unlawful dis- 
crimination. This rule is an example of the well-established principle in Board law 
(and in our legal system generally) that uncertainties are to be resolved against the 
wrongdoer: here, the employer who engaged in unlawful discrimination. Rather than 
adhere to this principle, the majority adopted a new rule, effectively requiring the 
salt to prove how long he would have worked — despite the fact that he had never 
been hired in the first place and that there is no practical way to establish how long 
an organizing drive might have lasted, or how it would have turned out, if the salt 
had been hired. Failure to meet this evidentiary burden not only cuts off backpay, 
but also precludes being instated on the job, as a remedy. As Member Walsh and 
I pointed out in our dissent, that approach is fundamentally unfair. We said that 
the Board was treating salts as “a uniquely disfavored class of discriminatees.” 349 
NLRB No. 118, slip op. at 10. 

In September, the Board went farther, again acting on its own initiative, without 
briefing, oral argument, or even a request to reconsider precedent. The Toering deci- 
sion held, in effect, that employers were free to discriminate against union salts, un- 
less it could be proved that the salts were genuinely interested in employment (as 
the Board only vaguely defined it). Of course, one purpose of salting is to uncover 
anti-union discrimination, just as civil rights groups employ testers to seek housing 
or employment. 16 

That decision marked a fundamental shift away from the traditional analysis in 
labor-law discrimination cases. Historically, discrimination cases have turned on the 
motive of the employer, not on the motive of the applicant for employment. Under 
the Board’s new approach, an employer who categorically refused to hire union 
members would commit no violation of the law, unless a salt could prove that he 
would have accepted the job, if offered. Let me be clear. The Board did not simply 
limit the remedies for salts who failed to meet their evidentiary burden. Rather, it 
held that there could be no violation of the Act, without satisfactory proof of a gen- 
uine interest in employment — even if the employer’s refusal to hire the salt was not 
motivated, in the least, by the salt’s level of interest in the job. 

In dissent, Member Walsh and I quoted the Supreme Court’s words in a historic 
1941 decision, holding that job applicants (and not merely current employees) were 
protected by the National Labor Relations Act: 

Discrimination against union labor in the hiring of men is a dam to self organiza- 
tion at the source of supply. The effect of such discrimination is not confined to the 
actual denial of employment; it inevitably operates against the whole idea of the le- 
gitimacy of organization. 

Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 185 (1941). We said that the Toering 
decision “creates a legalized form of hiring discrimination.” 351 NLRB No. 18, slip 
op. at 21. 

Other September decisions also eroded the Board’s ability to enforce the law effec- 
tively, by cutting back on the remedies available to workers who have been victim- 
ized by unfair labor practices. These decisions continue the trend of recent years. 
Let me offer two examples. 

In St. George Warehouse, 351 NLRB No. 42 (Sept. 30, 2007), the Board reversed 
more than 45 years of precedent to hold, for the first time, that the General Counsel 
was required to present evidence that an unlawfully-discharged employee took rea- 
sonable steps to find a new job after being fired, at the risk of being denied remedial 
backpay. Traditionally, it has been the employer’s burden — as the wrongdoer — to es- 
tablish that jobs were available and that the employee did not try hard enough to 
find one. In dissent, Member Walsh and I explained why the Board’s traditional ap- 
proach was fair and reasonable. Writing separately, I also made a more general 
point: that the majority was weakening a remedy that “has long been widely recog- 
nized as terribly weak to begin with.” 351 NLRB No. 42, slip op. at 11. Labor-law 
scholars seem to be in unanimous agreement that the Board’s backpay awards, be- 
cause they require employees to mitigate their losses, are simply too small to deter 
employers from breaking the law. 17 
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A second, unfortunate backpay case issued in September was the panel decision 
in Grosvenor Resort, 350 NLRB No. 86 (Sept. 11, 2007). There, a two-Member ma- 
jority held, among other things, that certain employees, who had been unlawfully 
permanently replaced for striking, forfeited the right to full backpay, because they 
waited too long — more than two weeks — before seeking new work. To hold other- 
wise, the majority said, would “reward idleness.” 350 NLRB No. 86, slip op. at 3. 
Member Walsh dissented, pointing out that the employees “did not sit idly by; they 
were engaged in concerted action [an unfair labor practice strike] to get their jobs 
back” and ‘Tolnce it became clear that that was not going to happen, * * * they all 
sought and obtained work.” Id. at 11. 18 Member Walsh dissented as well from an- 
other, troubling holding of the majority: that certain employees who found interim 
work should have looked for additional work, instead of waiting for those jobs to 
begin. As Member Walsh pointed out, there is no good policy reason for demanding 
that employees look for “’interim interim’ work.” Id. at 13. In its parsimonious dis- 
section of backpay claims, Grosvenor Resort suggests that the current Board is not 
committed to providing adequate remedies to victims of unfair labor practices. Read- 
ing Grosvenor Resort, one almost wonders who the wrongdoer really was: the em- 
ployer or the employees. What reasonable employee will risk exercising her labor 
law rights, if she is uncertain about her chances at the Board, but can count on a 
long delay before a violation might be found, more delay before a remedy is award- 
ed, and a meager remedy in the end. 

For some apparent violations of the Act, finally, the Board will no longer grant 
any remedies. Among the September decisions was BE & K Construction Co., 351 
NLRB No. 29 (Sept. 29, 2007), a case on remand from the Supreme Court. There, 
the majority held that a lawsuit that interferes with activity protected by the Act 
is lawful, even if it was filed with a retaliatory motive, so long as there is a reason- 
able basis for bringing the suit. In other words, even if an employer’s sole motive 
in bringing the suit is to punish employees financially for daring to exercise their 
labor-law rights, and even if the suit itself is part of a coordinated series of unfair 
labor practices, the employer has not committed an unfair labor practice by pur- 
suing litigation. It is certainly true that in this area, the Board must proceed care- 
fully, in light of an employer’s constitutional right to petition the government, in- 
cluding by filing a lawsuit against employees and their union. But the majority’s 
position in BE & K that its sweeping protection of employer lawsuits was somehow 
dictated by the Supreme Court is simply incorrect, as Member Walsh and I pointed 
out in dissent. 

D. I have touched on only some of the Board’s September decisions. But rather 
than discuss all of them, I would point out that none of these decisions should have 
surprised a careful observer of the current Board. They represent the crest of a 
wave set in motion five years ago, when the labor-law tide turned. 

Where decisional choices are available to the Board, the choice too often selected 
narrows statutory coverage or protection. Fewer workers have been afforded fewer 
rights; employee rights are subordinated to countervailing business interests; mean- 
ingful remedies are denied; and recent decisions that tried to update the law have 
been overruled. Increasingly, the Board has adopted a formalistic approach to inter- 
preting the law, turning away from the real world and the challenges it poses for 
labor policy. 19 

To begin, the 2001-present Bush Board (in its various incarnations) has almost 
reflexively overruled many of the key decisions issued by the prior Clinton Board, 
which had endeavored to update the law by affording greater protections to workers 
in an evolving economy. For example, modest efforts were made to give more work- 
ers coverage under the Act’s protections, 20 to enhance the ability of contingent work- 
ers to engage in collective bargaining, 21 to preserve representational rights after a 
corporate merger or consolidation, 22 and to provide non-union workers (more than 
90 percent of today’s private sector workforce) with an important protection against 
unfair discipline. 23 

Simultaneously, the present Board majority has undermined long-established doc- 
trines that promote collective bargaining by allowing employers and unions to enter 
into voluntary recognition arrangements. 24 The Board has demonstrated a cor- 
responding reluctance to revisit doctrines that hinder collective bargaining by allow- 
ing employers to unilaterally terminate collective bargaining relationships, 25 mak- 
ing it more difficult to bring the “necessary party” into the collective bargaining 
process, 26 facilitating employer pressure on employees to reject unionization, 27 plac- 
ing artificial barriers in front of voluntary recognition of unions by employers, 28 and 
permitting employers to retaliate against employees for engaging in statutorily-pro- 
tected conduct. 29 

Perhaps the best illustration of the Board’s current decisionmaking is its 2006 de- 
cision in Oakwood Healthcare, Inc., 30 interpreting key terms in the Act’s definition 
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of a “supervisor.” This decision came in the wake of the Supreme Court’s decision 
in Kentucky River, 31 which had rejected the Clinton Board’s attempt at a limiting 
interpretation with respect to professionals. In Oakwood, the Board majority — rely- 
ing on dictionary definitions of ambiguous statutory terms, without explaining the 
choice among definitions — selected a more-expansive-than-necessary reading of the 
supervisory exclusion. The majority expressed its indifference to the impact of its 
decision, rejecting what it called the dissenters’ “results-driven approach” in looking 
to the potential real-world consequences of the majority’s interpretation. 32 The 
Board thus issued a decision that potentially swept many professional employees 
outside of the Act’s protection, while failing to engage in the sort of reasoned deci- 
sion making that Congress expected from the Board. 

Unfortunately, Oakwood reflects a trend to limit the coverage of the Act itself. 33 
When non-traditional (or non-traditionally employed) workers have sought to orga- 
nize themselves into a union, the Board majority has denied them statutory “em- 
ployee” status: graduate teaching assistants, 34 disabled workers, 35 artists’ models, 36 
and newspaper carriers. 37 The Board has also limited the ability of contingent em- 
ployees — workers supplied by one employer to another — to engage in collective bar- 
gaining. 38 

In these cases, the majority justified its decisions on dubious policy grounds, giv- 
ing little weight to the plain language of the Act (which is perhaps surprising, given 
the majority’s adherence to a narrow textualism in Oakwood). 39 The Board largely 
ignored the economic realities of the employment relationships in question, and de- 
clined to exercise its discretion to afford a broader group of workers a right to collec- 
tive representation. 

What is the result? Fewer workers have fewer rights under the Act. In several 
recent decisions, the Board majority has chosen a very confined view of “concerted” 
activity for the purpose of “mutual aid or protection,” as protected by section 7 of 
the Act. 40 All private sector workers covered by the Act, union-represented or not, 
have the right to engage in these activities. Yet, in IBM Corp., 41 the Board held 
that, unlike unionized workers, employees in the non-union sector have no right to 
a witness at an investigatory interview that might lead to discipline. IBM reversed 
the recent Epilepsy Foundation 42 decision, which was significant not just for its spe- 
cific holding, but also for its reminder that the statute’s protections apply to unrep- 
resented workers, whether they know it or not. 43 With IBM, the Board signaled that 
it was not prepared to treat non-union workers as fully within the Act’s protection. 
Because so few private sector employees are unionized, statutory protections for 
non-union workers have never been more important. Sucb workers do, in fact, spon- 
taneously act together to seek better working conditions, 44 and thus the Act might 
well matter to them. 

The Board majority regularly has found that employee statutory rights must yield 
to countervailing business interests. These interests are far-ranging. They include 
private property rights (including an employer’s property interest in a piece of scrap 
paper used to post a union-meeting notice), 45 various managerial prerogatives, 46 
business justifications, 47 notions of workplace decorum and civility, 48 and employer 
free speech rights. 49 In cases involving unionized workers, the decisions signify a 
laissez-faire approach to bargaining, giving employers free rein to operate without 
meaningful bargaining. 50 Where non-unionized workers were involved, these cases 
signal that their right to join together to improve working conditions is largely illu- 
sory. In several cases, intimidating employer statements made during an organizing 
campaign were found to be lawful expressions of employer free speech. 51 But where 
employees make statements or engage in conduct seen as exceeding rules of civility, 
decorum, or loyalty, the employees have been held to have lost the protection of the 
Act. 52 These decisions suggest an underlying discomfort with government regulation 
of business, the notion of collective action, and the zeal that may accompany those 
efforts: the fundamental premises of this statute. 

Although truly meaningful and effective remedies for unfair labor practices are 
limited under the Act, the Board nonetheless has refused to exercise the full reme- 
dial discretion it does have. For example, the Board has been reluctant to pierce the 
corporate veil to impose liability for unfair labor practices. 53 The regular refusal to 
issue Gissel bargaining orders (which require an employer to recognize a union with 
majority support, where the employer’s unfair labor practices have frustrated the 
election process) is another such example. 54 So too is the continuing rejection of the 
“minority” bargaining order, where an employer’s egregiously unlawful conduct has 
prevented a union from establishing majority support. 55 The Board has also shown 
no interest in adopting new modest monetary remedies for victims of discrimina- 
tion. 56 Indeed, the Board’s rulings have created new obstacles to backpay awards. 57 
Decisions about other minor remedial innovations, such as the electronic posting of 
required notices to employees, have been deferred for no compelling reason. 58 
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Some of the Board’s recent decisions have failed to survive judicial scrutiny. 59 
Other decisions have navigated the layers of precedent by ignoring precedent en- 
tirely or by distinguishing earlier cases on abstract, questionable grounds. 60 And too 
many decisions have cast doubt on precedent unnecessarily, or have applied it reluc- 
tantly, suggesting that the law may soon change, and sowing confusion. 61 This kind 
of decisionmaking is of little use to parties struggling to make sense of their statu- 
tory rights and duties. While it may dispose of particular cases, it is ultimately 
unhelpful in shaping a coherent national labor policy. 

Meanwhile, the Board’s approach to exercising and preserving its own authority 
is contradictory. It has jealously guarded its representation-case functions (discour- 
aging union attempts to organize outside the Board’s procedures), 62 while eagerly 
deferring to dubious arbitration decisions in unfair labor practice cases (sometimes 
frustrating the vindication of statutory rights). 63 

Perhaps this contradiction can be explained by the Board’s orientation toward pro- 
tecting employee free choice in the narrow sense: taking special care to ensure that 
employees are free to refrain from union activity and to reject union representation, 
while showing little concern about the rights of employees to engage in concerted 
activity, to choose (and keep) a union, and to be free from anti-union discrimination. 
Several Board decisions have made it more difficult for unions to organize work- 
ers. 64 As discussed above, the Board has rolled back protections for “salts,” union 
members who seek employment to engage in organizing activity. 65 Other decisions 
have shown a disappointing reluctance to confront what clearly seemed to be whole- 
scale employer discrimination in hiring. 66 Tellingly, the Board has stated expressly, 
for the first time, that the exercise of employee free choice is superior in the statu- 
tory scheme to the stability of collective bargaining. 67 This elevation of one of two 
competing ideals in the Act undoes the delicate balance long established in Board 
doctrine, and signals a devaluing of what is unique about this statute: the protection 
of collective rights. 

E. My testimony today has largely been a reprise of my disagreements with the 
Board’s majority. Regrettably, the Board is deeply divided. I wish that the Board 
were moving the law in a better direction, in harmony with the goals of the statute. 
But let me end my testimony by echoing the remarks that I made at my last swear- 
ing-in and by explaining why — even being in the minority, and even at a difficult 
historical moment — I feel honored to serve on the Board and to pursue the values 
embodied in our labor law. 

Every day, I read cases involving working people who, despite the odds and the 
obstacles, join together to improve life on the job. They work on assembly lines and 
in cardiac wards, on construction sites and in mega-stores. They slaughter hogs and 
drive trucks, clean hotel rooms and care for the disabled. Sometimes they have 
unions to help them, but other times they act spontaneously to help each other — 
a reminder that solidarity is part of who we are. As long as that is the case, then 
the values embodied in the Act are living values, even after 71 years. 

Whatever its flaws and anachronisms, and whatever the lapses made by the 
Board in applying it, the National Labor Relations Act is a remarkable piece of leg- 
islation. At its heart, the Act is a human rights law. No one in 1935 would have 
labeled the statute that way, but the label is accurate. The concept of fundamental 
rights at work is now part of the international legal order. Freedom of association 
and the freedom to engage in collective bargaining are recognized as core principles 
of a democracy. The National Labor Relations Act is the foundation of our commit- 
ment to values now recognized around the world. 

Today’s labor laws were the product of tremendous struggle. We honor that strug- 
gle when we take the Act seriously, when we enforce it fairly and thoughtfully, and 
even when we point out its shortcomings. Certainly, the Board operates under sig- 
nificant constraints: a judicial, political and economic climate indifferent or even 
hostile to collective bargaining; an arguably antique statute, and a lack of adminis- 
trative will. Yet I would suggest that the Board, even under the current statutory 
scheme, can play a modest but meaningful role in preserving the values of this Act 
and in furthering its aims. Its failure to do even that is an unfortunate lost oppor- 
tunity. At a time when union membership is at a historic low point, and the earn- 
ings gap growing, recent Board decisions are reinforcing trends that imperil collec- 
tive bargaining as a national policy goal and that threaten to undo Congressional 
assumptions about collective action as a means to redress economic inequality. Re- 
storing federal labor law to its intended purposes is obviously no panacea. But it 
would be a step in the right direction. 

Thank you again for the opportunity to participate in this hearing. 
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ESSAY 

Decline and Disenchantment: 
Reflections on the Aging of the National 
Labor Relations Board 
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In this Essay, the senior member of the National Labor Relations Board 
reflects on the aging of American labor law and the agency that administers it. 
In her view, the National Inhor Relations Act. which has not been updated in 
60 years, is now out of sync with a transformed economy. Meanwhile, the 
Board, even accounting for the statutory, judicial, and political constraints 
under which it operates, has failed in its duty to apply the statute dynamically. 
The author suggests, however, that the stakes are too high to abandon hope 
fur a revitalization of labor law and policy. 
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I 

INTRODUCTION 

Today, more than seventy years after passage of a law intended to 
encourage collective bargaining and equalize bargaining power between 
labor and capital, there is rapidly rising income inequality, 1 and organized 
labor, as a percentage of the private sector workforce, is at a historic low 
point. 2 

Various commentators describe the National Labor Relations Act,’ 
enacted in 1935 (the Wagner Act), and "essentially unchanged since 1947” 4 
(the Taft-Hartley Act amendments), 5 as dead, dying, or at least "largely 
irrelevant to the contemporary' workplace” — a doomed legal dinosaur. 6 In 
their view, the Act has failed to protect workers' rights to organize and to 
promote the institution of collective bargaining. Scholars contend that labor 
law suffers from "ossification.”' Some even say that it is "contributing to 
the demise of the very' rights it was enacted to protect.” 8 Collective action 
seems "moribund."' Supporters of the Act are "in despair.” 1 " Hie National 


1. Analysis of Internal Revenue Service data reveals that the earn in gs gap is now the widest 
since 1928. with the richest 1% ol' Americans having captured most olThe economy’s 2005 growth, and 
the bottom 90% getting nothing. David Cay Johnston, Income Gap is Widening, Data Shows, N.Y. 
Times, Mar. 29, 2007. See also Greg Ip, The Gap in Wages is Growing Again for U.S. Workers, Wall 
St. J., Jan. 23, 2004 (describing the declining power of unions as a factor in widening income 
disparities). 

2. Union membership has declined from about 35 percent of the private sector workforce in the 
mid-1950s to less than 8 percent today. Steven Greenhouse, Labor Seeks Boost From Pro-Union 
Measure, N.Y. Times, Feb. 23, 2007, at Al; Press Release, Bureau of Labor Statistics, Union Members 
in 2006 (Jan. 25, 2007), available at http://wwwLbls.gov/news.release/union2.nrO.htm. 

3. 29 U.S.C. §§151-169(2000). 

4. James J. Brudney, A Famous Victory: Collective Bargaining Protections and. the Statutory 
Aging Process, 74N.C. L. Rev. 939, 942 (1996) [hereinafter Brudney, A Famous Victory]. 

5. 29 U.S.C. $§ 141-187 (2000). 

6 Brudney, A Famous Victory, supra note 4, at 942. See Cynthia Estlund, The Death of Labor 
Law ? NYU Law School, Public Law Research Paper No. 06-16, 2 Ann. Rev. of L. & Social Science 
(Dec. 2006). For a management lawyer’s perspective, see Harry Sangerman, NLRB: DOA?, 33 
EMPLOYEE RELATIONS L. J. 74 (2007). See also Benjamin I. Sachs, Labor Law Renewal, 1 IlARV. L. & 
POT .TOY R. 375 (2007), for the view that the dysfunction of the system of labor law has given rise to 
innovation. 

7 . In w r riting about labor law’s “ossification,” New York University Law r School Professor 
Cynthia Estlund observed, “1 know of no other major American legal regime — no other body of federal 
law' that governs a whole domain of social life — that has been so insulated from significant change for 
so long.” Cynthia L. Estlund, The Ossification of American Labor Law, 102 Colum. L. Rev. 1527, 
1530 (2002). See also James J. Brudney, Reflections on Group Action and the Law of the Workplace, 74 
’lEX. L. REV. 1563, 1572 (1996) [hereinafter Brudney, Reflections ] (“Without expressly saying so, 
Congress has declined to make a continuing commitment to group action as a means of regulating the 
workplace.”). 

8. Brudney, A Famous Victory, supra note 4, at 942. See also Orly Lob cl, The Paradox of 
Extralegal Activism: Critical Legal Consciousness and Transformative Politics, 120 Hajlv. L. Rev. 938, 
943-45 (2007). 

9. Brudney, Reflections , supra note 7, at 1 563. 

10. Michael H. Gottcsman, In Despair, Starting Over: Imagining a Labor Law for Unorganized 
Workers . 69 Chi.-KlntL. Rev. 59(1993). 
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Labor Relations Board, charged with administering the Act, is "isolated and 
politicized.”" "What went wrong?” and "Can we fix it?” are the questions 
of the day . 12 

Meanwhile, the Board's case intake has plummeted . 13 Increasingly 
disillusioned with the law's ability' to protect -worker rights, labor unions 
have turned away from the Board, and especially from its representation 
procedures . 14 Tins disenchantment has intensified in recent years as the 
Board, in case after case, has narrowed the statute's coverage, cut back on 
its protections, and adopted an increasingly formalistic approach to 
interpreting the law . 13 More and more, unions are seeking to negotiate 
recognition in the workplace rather than use the Board's election 
machinery . 16 And, in a historical twist, organized labor has turned 
increasingly to state and local governments for help in protecting workers, 1 ’ 
with diminished hope that the federal government can be a guarantor of 
important rights . 18 Whether labor is right or wrong about the Board makes 


11. James J. Brudney, Isolated and Politicized: The NLRB’s Uncertain Future, 26 COMP. LAB. L. 
& Pol’y J. 221 (2005) [hereinafter Brudney, Isolated]. 

12. Julius Gctman, The National Labor Relations Act: What Went Wrong; Can We Fix It?, B.C. L. 
REV. 125 (2003). 

13. The Board's representation case intake has declined by 26% from 2005 to 2006. From 1997 
to 2007, it declined by 41%. During that same ten-year period, unfair labor practice case intake declined 
by 3 1 %. BN A DAILY LABOR REPORT, Board Inventory Lowest in Decades , Jan. 17, 2007, at S9, 

14. UNITE HERE President Bruce Raynor recently stated that the “government labor relations 
environment” has become “dysfunctional,” forcing unions to decide “whether they want the NLRB 
structure to continue.” NINE in Decline, Distrusted, Board Member , Union Leader, Say, BN A DATT.Y 
Labor Report, Jun. 4, 2007, at Cl. 

1 5. See infra notes 74-130 and accompanying test. 

16. See, e.g., David Wessel, Capital: Some Workers Gain With New Union Tactics, WALL ST. J., 
Jan. 31, 2002; James J. Bnidney, Neutrality Agreements and Card Check Recognition: Prospects for 
Changing Paradigms, 90 Iowa L. Rev. 819 (2005); Charles I. Cohen, Neutrality Agreements: Will the 
NLRB Sanction Its Own Obsolescence? , 16 Lab. Law. 201 (2000) (criticizing the increased use of 
recognition agreements in union organizing). 

17. See, e.g., Richard B. Freeman, Will Labor Fare Belter Under State Labor Relations Law?. 
LERA Meetings, Jan. 2006 (forthcoming as The Promise of Progressive Federalism, in MAKING THE 
POT.TTTCS OF POVERTY AND INEQUALITY (Jacob Hacker, Suzanne Mettler & Joseph Soss eds., 
2007); , avai table at http :// vvww.press.uillinois.edu/joumals/irra/proijeedings2006/freeman.hlml, Roger C. 
Hartley, Non-Legislative Labor Lav: Reform and Pre-Recognition Labor Neutrality Agreements: The 
Newest Civil Rights Movement , 22 BERKELEY J. EMP. & LAB. L. 369, 404-08 (2001) (discussing the 
prevalence of union neutrality agreements with state and local entities); Chamber of Commerce v. 
Lockyer, 463 F.3d 1076 (9th Cir. 2006) (en hanc), cert, pending (finding a California law, which 
forbade employers receiving state funds from using those funds on union-related speech, was not 
preempted by the NLRA); Healthcare Ass’n v. Pataki, 471 F.3d 87 (2nd Cir. 2006), petition for en banc 
rehearing en banc pending (challenging a New York State law that forbade employers receiving state 
funds from using those funds to encourage or discourage union organization). 

18. BN A DAILY LABOR REPORT, supra note 14, at Cl. In 2002, then-HERE President John 
Wilhelm had this to say about the NLRB election system: “We have concluded that the system is simply 
broken and won’t be fixed until there’s a. realization in Congress that workers don’t have the right to 
organize under the present system.” David Wcsscl, Some Workers Gain with New Union Tactics, Wall 
St. J., Jan. 31, 2002. 
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little difference. In this ease, the perception of the law's failure is what 
matters. 

Something has indeed gone wrong. Somewhere along the way, New- 
Deal optimism has yielded to raw deal cynicism about the law's ability to 
deliver on its promise. The National Labor Relations Act, by virtually all 
measures, is in decline if not dead. Nor, at least until recently, has there 
been any real prospect for labor law- reform 19 

In this context, what remains of the Act's original promise to achieve 
''economic advance and common justice”? 2 " Is the NLRB destined to 
operate on the legal margins of a failed statute? Certainly, the Board 
operates under significant constraints: a judicial, political, and economic 
climate indifferent or even hostile to collective bargaining: an arguably 
antique statute; and a lack of administrative will. Yet I would suggest that 
the Board, even under the current statutory scheme, can play a modest but 
meaningful role in preserving the values of this Act and in furthering its 
aims. Its failure to do even that is an unfortunate lost opportunity-. 

In this Essay, I will sketch the historical arc of the Act's decline, 
describe the factors that constrain the Board in seeking to keep the Act 
relevant in the contemporary- workplace, and examine the Board’s own 
recent tendency to accelerate the downward trend There are reasons 
enough for disenchantment with labor law, I readily acknowledge, but there 
are also grounds to reject despair. 


IT. 

How Time Tarnished the Act 

Unquestionably, the National Labor Relations Act generated enonnous 
optimism about its promise of economic justice through collective action . 2 
It was a centerpiece of President Franklin Roosevelt's Second New- Deal, 
which focused on reviving the Great Depression economy through 
regulation of business . 22 Over the next twenty-five years, millions of 


19. See generally Employee Free Choice Act, II.R. 800, 110th Cong. (2007); Re-Empowerment of 
Skilled and Professional Employees and Construction Tradesworkers (RESPECT) Act, H.R. 1644, 
110th Cong. (2007). 

20. 79 CONtt. RFC. 10720 (1925) (statement of President Franklin D. Roosevelt upon signing the 
National Labor Relations Act (the Wagner Act), on July 5, 1935); Legislative History of the 
National Labor Relations Act 3269 (1935). 

21. See Robert H. Zieger, American Workers, American Unions, 1920-1985, 40 (1986) 
(“The National Labor Relations (or Wagner) Act was one of the seminal enactments in American 
history”); WILLIAM E. LEUCHTENBURG, FRANKLIN D. ROOSEVELT AND THE NEW DEAL 151 (1963) 
(“The Wagner Act was one of the most drastic legislative innovations of the decade”). 

22. See LEUCHTENBURG, supra note 21, at 163 (“1935 marked the birth of a Second New Deal”); 
THE DEVELOPING LABOR TAW 25 (John E. Higgins, Jr. ed.) (5th ed. 2006) (“The Great Depression and 
the advent, of President Franklin D. Roosevelt’s New Deal spawned a political climate that, was 
favorable — or at least tolerant of — the major federal legislation thought necessary at the time to promote 
the growth of organized labor.”). 
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workers voted for union representation in NLRB-conducted elections. 3 
And millions achieved a middle-class way of life through collective 
bargaining and agreements that provided fair wages and benefits in major 
industries of the economy. 24 This was the golden age of collective 
bargaining. For several decades, the labor law regime worked, and so it 
was respected. The law seemed to promise, and to some extent delivered, 
workplace democracy and equality in bargaining power 25 The Act was 
remarkable for pioneering the administrative agency model, 26 and for its 
record of replacing sometimes-bloody labor conflict with the orderly 
procedures of the law. 27 

The story of faded trust in the law unfolded gradually. By 1983, 
Harvard Law School Professor Paul Wcilcr lamented that ”[c]ontemporary 
American labor law more and more resembles an elegant tombstone for a 
dying institution.” 28 By then, organized labor was in steady decline. 29 In 
1981, President Reagan fired striking air-traffic controllers, a watershed 
event. 36 The economy was changing dramatically. 31 Foreign trade had 
begun to surge; 32 technology was beginning to transfonn way's of 
communicating and doing business; 33 oil prices w'ere climbing; 34 a major 


23. By the mid-1950s, unions had come to represent around 35% of the private sector workforce. 
See ZIEGER, supra note 21, at 193. 

24. See ZlEGER, supra note 21, at 137 (“The 1950s and 1960s were years of advance for working 
people and for the labor movement .... Organized labor . . . achieve [d] security and influence of 
unprecedented proportions. Union membership continued to grow ... . Bold collective bargaining 
gains . . . decisively transformed workers’ life styles, both on the shop floor and in the larger society.”). 

25. American family incomes grew by an average of 2.8% a year from 1947 through 1973, wiLh 
every sector of society seeing its income roughly double. LAWRENCE MlSHEL, JARED BERNSTEIN & 
Sylvia Allegretto, Teie State of Working America, 2006/2007, 44-47 (2007). 

26 . See generally Peter Irons, The New' Deal Lawyers 296 (1982) (calling the administrative 
process the “characteristic instrument of political and economic reform” of the twentieth century and the 
NLRB the “signal demonstration of the phenomenon”). 

27. The NLRA appeared to provide a peaceable resolution to the labor conflicts that had afflicted 
American society for generations. “Trials of combat” were replaced by the “orderly procedures” of the 
law, and largely disappeared after its enactment. The enormous wave of strikes that followed World 
War II was accompanied by little violence, in contrast, to those that occurred after World War 1. 'the 
sharp decline in the level of industrial violence was considered another one of the achievements of the 
labor law. Philip Taft & Philip Ross, American Labor Violence: Its Causes. Character, and Outcome , in 
The History of Violence in America 378-80 (1969). 

28. Paul Weiler, Promises to Keep : Securing Workers’ Rights to Self-Organization Under the 
NLRA, 96 HARV. L. Rev. 1769 (1983). 

29. By 1984, union density in the private sector had declined to under 20%. Labor historian 
Robert Zieger called the labor movement of the mid-eighties “besieged and uncertain.” ZIEGER, supra 
note 21, at 193. 

30. Rick Fantasia & Kim Voss, Hard w ork 66-67 (2004). 

3 1 . ZIEGER, supra note 2 1 , at 1 94-95. 

32. Id. at 194 (describing the rise in Japanese and Third World imports of core industrial products 
during the 1980s). 

33. Id. at 195 (reporting the rise of “high-technology enterprise” in the 1980s). 

34. Energy Information Administration Monthly Energy Review, Petroleum Prices, May 2007, 
available at http://www.eia.doe.gov/enieu/mer/pdf/pages/sec9_2.pdf (depicting the steep rise in crude 
oil prices during the early 1980s). 
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recession had hit the nation; 35 and real wages were stagnating. 36 In 
collective bargaining, concessions were frequently sought and two-tier 
wage structures became common. 3 ' 

What followed over the next two decades is familiar. The Cold War 
ended: technological innovation accelerated, relentless competition, both 
domestic and global, grabbed the economy; major industries were 
deregulated; manufacturing declined and the sendee sector exploded; 
shifting demographics changed the composition of the workforce; and a 
fourth wave of immigrants crossed our borders. 38 All of this flux has put 
severe strains on the collective -bargaining system created by the Act. and 
on labor and business, both struggling to adapt to and survive in a changing 
economy. 39 

Through the late 1970s, management’s priority in employment practice 
was to build a stable, loyal workforce. 4 " The existing system of labor law 
was designed with a particular workplace model in mind. This workplace 
was characterized by a stable contract of hire between a single employer 
and employees engaged in work of a continuing nature at a fixed location, 
with hierarchical organization of work and promotion ladders. 41 This 
model — exemplified by the manufacturing plants of the 1930s and 1940s — 
is increasingly anachronistic in a post-industrial and fiercely competitive 
global economy that has led finus to place a premium on flexibility instead 


35 . t'HOMAS A. Koch, an, Harry C. Katz,, & Robert B. MoKerste, Transformation of 
American Industrial Relations 112-13 (1994). 

36. See id. at. 116-17 (describing the marked slowdown in pay growth throughout, the early 1980s). 

37. ZTEGER, supra noLe 21, aL 194 (discussing the rise of “two-tier systems of compensation” and 
concession bargaining in the 1980s). See also K.OCHAN et al., supra, note 35. at. 114-18, 132 (describing 
concessionary' agreements and “two-tier pay system [s]” as phenomena arising in the difficult bargaining 
environment of the 1980s). 

38. Bruce Nissen, Unions in a Globalized Environment 4-7 (2002). 

39. See, e.g.. Samuel Estreicher, Labor Law Reform in a World of Competitive Product Markets. 
69 Chi. -Kent L. Rev. 3, 10 (1994) (suggesting a vast incompatibility exists between the “premises of 
our labor relations system and the pressures of competitive product markets”); see generally KOCHAN, 
supra note 35. at x-xx (describing the diverse array of external bargaining pressures faced by 
management and labor in recent years). 

40. Peter Cappflt.t, Change at Worn 16-21 (1997) (describing the traditional employment 
arrangement of the 1970s as marked by stable training, development, internal promotion, and 
organizational policies). 

41. See Nissen, supra note 38, at 168 (“U.S. manufacturing unions [arose] during a particular 
period of capitalist evolution. This was a period when Fordism was die dominant production regime, 
when factories were large, and when workers were employed on the assembly line. The height of 
Fordism coincided with ... a trace . . . whereby the U.S. government supported the rights of workers to 
be represented by unions and lo engage in collective bargaining with their employers. In turn, business 
accepted labor unions as part of the institutional framework in which they operated . . . .”). 
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of stability in employment patterns . 42 The social contract that governed 
employment for decades has been broken . 44 

The employer-employee relationship has changed in many industries, 
as has the nature of work itself. Work is increasingly contingent, with heavy 
reliance on outside contractors and staffing agencies . 44 There is continuous 
job-churning, as technology and skills become obsolete . 45 Restructurings, 
downsizings, and outsourcings of work abound, as do mergers and 
consolidations. Vertically-integrated corporations are dis-integrating, with 
ancillary functions being contracted out . 46 

In this economic environment, unionized bargaining units and 
bargaining unit work regularly disappear . 47 Organizing workers is therefore 
a Sisyphean task for unions, and pushing for job security, wages and 
benefits means pushing uphill as well. With labor weakened, strikes have 
all but disappeared as an effective weapon in collective bargaining 
disputes . 48 Compounding the dilemma, business resistance to unionization, 
which is perceived as a handicap in competing against non-union rivals, is 


42. See id. at 169-74 (describing tlie demise of tbe Fordist employment regime, and the 
“globalization and flexible production” employment model that has replaced it. The latter is marked by 
contracting out, offshore production, worker instability, and “flexibility taken to extremes.”). 

43. Id. at 168 (“The accord has fallen apart.”). 

44. CAPPELLI, supra note 40, at 4 (“[TJraditional methods of managing employees and developing 
skilled workers inside companies arc breaking down. What we see in their place is a new employment 
relationship where pressures from product and labor markets are brought inside the organization and 
used to mediate the relationship betw een workers and management.”). 

45. As Katherine Stone describes, technological change has spurred “a new constellation of job 
structures” in the twenty-first century labor market, upsetting long-held assumptions about stability and 
continuity in the employer-employee relationship. KATHERINE V.W. STONE., FROM WTDGETS TO 
Digits: Employment Regulation for the Changing Workplace 289 (2004). But technological 
change has also led to new' jobs, as expanded access to advanced communication and computing 
equipment creates entrepreneurial opportunities for more and more people. Kevin Taglang, Meeting 
Workforce Demands in the Digital Economy, DIGITAL DIVIDE NETWORK, Dec. 4, 2000, available at 
www. digital divide, net/arti cles, / view.php?ArticleTD— 279. While many new business ventures fail, others 
prosper, resulting in job churning across the country 7 . Id. Indeed, as described by New York Times 
economics reporter Daniel Gross, today, the United States economy is a “giant job-churning machine,” 
where “each quarter destroys nearly 7 percent of existing jobs and creates a roughly equivalent 
percentage.” Daniel Gross, Behind That Sense of Job Insecurity, N.Y. TIMES, Sept. 10, 2006. 

46. Lynn a. Karoly & Constantly w.a. Panis, The 21st Century at Work 117 (2004). 
See also Virginia Postrel, Economic Sense: Vertical Integration Worked Well in Its Day; blow 
Companies Thrive by Turning to Specialists , N.Y. Times, June 19, 2003 (“Since the 1980’s, American 
corporations have been disintegrating — not falling apart, but becoming more specialized. Revenues or 
production volumes may be as large as ever, but even big companies tend to combine fewer stages of 
production under the same coiporate ownership.”). 

47. CAPPELLI, supra note 40, at 63, 220. 

48. In fact, scholars have suggested that workers have effectively lost the right to strike. James 
Gray Pope, How American Workers Lost the Right to Strike, and Other Tales, 103 MICH. L. REV. 518 
(2004). Indeed, while in 1946, there were nearly 6,000 strikes involving 4.6 million workers, today 
there are no more than 300 strikes a year. JEREMY BRECHER, STRIKE! 228 (1972); FEDERAL MEDIATION 
& Conciliation Service, 2006 Annual Report 7 (2006), available at http://fmcs.gov/asscts/ 
files/aimual%20reports/FY2006_Annual_Report.pdf. 
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generally strong and often sophisticated. 49 Low union density is both a 
cause and a consequence of employer resistance. 

III. 

How the Board Has Compounded Its Constraints 

In this historical context. American labor law, enacted when the 
prototypical workplace was the factory', and the rotary telephone was "the 
last word in desktop technology,”' 1 ' increasingly appears out of sync with 
changing workplace realities. 41 Yet the Board itself has made little 
sustained effort to adjust its legal doctrines to preserve worker protections 
in a ruthlessly competitive economy. In short, labor law policymakers and 
enforcers have done too little, too late. 

To be sure, even a Board firmly committed to a dynamic application of 
the law would be limited in what it could do. A variety of factors and 
forces constrain the Board's discretion, and to this extent, the Board's 
arguable obsolescence was predictable, given big changes in the American 
economy and in American society that are beyond its control. But even 
allowing for its limited power, the Board itself has made things worse, not 
better, in recent years. After addressing the constraints on the Board, I 
highlight the Board's recent missteps. 

A. What Constrains the Board 

Some of the constraints on the Board are inherent in the Act itself, 
beginning with the statutory text. These constraints also include the 
Board's own accumulated precedent, a statutory prohibition against 
employing economists, the oversight of the federal courts, and other factors 

First, there is the statutory' text. Written during the industrial era and in 
the context of a more stable economy, 42 some provisions of the law seem 
antiquated. Even the statutory bargaining-unit model of collective 
bargaining may be misaligned with today's economy. 53 

The misalignment between law and reality is particularly well- 
illustrated by the provisions added to the Act by the 1947 Taft-Hartlev 
Amendments 44 that define the Act's coverage and exclusions. For example, 


49. Estreicher, supra note 39. at 4 (disagreeing with general consensus among academic 
commentators that employer resistance to unionism is the “principal culprit behind the plummeting 
un i on i z ati on rate ”). 

50. Michael J, McCarthy, Sympathetic Ear: Your Manager's Policy On Employees' E-Mail May 
Have a Weak Spoi Labor Board Takes On Rules Thai Restrict Discussion Of Workplace Concerns 
Vindicated, but 'Gun-Shy, ’ Wall St. J., Apr. 25, 2000, at Al. 

51. See supra notes 44-46 and accompanying text. 

52. Id. 

53. See supra notes 44-49 and accompanying text. 

54. 29 U.S.C. §§ 141-187 (2000). 
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the exclusion of “supervisors' is defined in terms" that are increasingly 
difficult to apply in settings (especially in non-industrial workplaces) where 
rank-and-file workers may have greater autonomy, where tiers of mid-level 
management have been eliminated, and where the lines between “worker” 
and "supervisor” are increasingly blurred. The Supreme Court's decision in 
NLRB v. Kentucky River Community > Care. Inc., reversing the Board's 
narrow reading of the supervisory exclusion as applied to nurses with 
certain authority over nursing assistants, illustrates the dilemma. ' 0 Writing 
for the majority, Justice Scalia acknowdedged that the Board's interpretation 
was based on a sound policy argument (maintaining the proper balance of 
power between labor and management by preserving statutory coverage for 
professionals). 57 The problem, he said, was that “the policy cannot be given 
effect through this statutory text.”® 

The 1947 exclusion of “independent contractors” from the definition of 
employees entitled to the Act's protections similarly highlights the potential 
for conflict between sensible labor policy and statutory prescriptions. 59 The 
legislative history made clear that the Board must consider the common-law 
test for independent-contractor status. Congress specifically rejected the 
more dynamic approach — which focused on the economic realities of the 
relationship in light of the Act’s goals — that had just been endorsed by the 
Supreme Court in NLRB v. Hearst Publications. Inc.'" 1 As the Hearst Court 
predicted, adoption of the common law' test — “import[mgJ this mass of 
technicality” into the NLRA — "would be ultimately to defeat, in part at 
least, the achievement of the statute's objectives” because “[mjyriad forms 
of service relationship with infinite and subtle variations in the temis of 
employment, blanket the nation's economy" 01 That prediction seems 
remarkably prescient in today's economic landscape, which reflects even 


55. See 29U.S.C. § 152(11) (“The term ‘supervisor 7 means any individual having authority, in the 
interest of the employer, to hire, transfer, suspend, lav off, recall, promote, discharge, assign, reward, or 
discipline other employees, or responsibly to direct them, or to adjust, their grievances, or effectively to 
recommend such action, if in connection with the foregoing the exercise of such authority is not of a 
merely routine or clerical nature, but requires the use of independent judgment.”). 

56. 532 U.S. 706 (2001). 

57. Id. at 719. 

58. Id. at 720. 

59. See 29 IJ.S.C. § 152(3) (“The term ‘employee 7 . . . shall noL include any individual having the 
status of an independent contractor.”). For an extended critique of NLRA independent contractor 
doctrine, see Marc Linder, Dependent and Independent Contractors in Recent U.S. Labor Law: An 
Ambiguous Dichotomy Rooted in Simulated Statutory Purposelessness, 21 Cow. Lab. L. & Pol’y J. 1 
(1999). 

60. 322 U.S. Ill (1944). The Board’s approach, endorsed in Hearst, was sharply criticized by 
the House Committee report accompanying the 1947 amendments. H.R. Rep. No, 245, 80th Cong., 1st 
Sess. 18(1947). 

61. Id. at 125-127. Tn Hears!, the Supreme Court observed that “[Ijew problems in the law have 
given greater variety of application and conflict in results than the cases arising in the borderland 
between what is clearly an employer-employee relationship and what is clearly one of independent 
entrepreneurial dealing.” 322 U.S. at 121. 
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greater diversity in employment arrangements than the Hears!. Court 
observed in the 1940s. 

Second, the Board's ability to innovate is constrained by well- 
established doctrines and more than seventy years of decisions (contained 
in 345 bound volumes, and counting). 67 The Boar d acts at its peril if it side- 
steps precedent, fails to reconcile conflicts in the case law, or overrules 
precedent without explaining why it is doing so 63 At the same time, rigidly 
adhering to precedent without explaining why is the antithesis of the 
reasoned decision-making required of administrative agencies. 04 

Third, a little known provision of the Act prohibits the Board from 
employing economic analysts. 65 This provision was added by the 1947 
Taft-Hartlcy Act because some members of Congress suspected the 
agency's economic researchers of being Communists. 66 It makes the Board 
ill-equipped to modernize labor law doctrines in response to a changing 
economy*, let alone to make informed decisions based on economic realities. 
By design or happenstance, this handicap effectively promotes the Board's 
obsolescence. It is hard to imagine any other New Deal agency — such as 
the Secunties and Exchange Commission or the Federal Communications 
Commission — operating without the ability to engage in economic research 
and analysis. 

Fourth, there are the constraints imposed by the federal appellate 
courts, which review Board decisions, and by the Supreme Court Even 
from the early days, the courts have sometimes limited the scope of the 
Act's protections. 67 Now, as union density has declined, jurists are 
increasingly unfamiliar with the notions of collective bargaining, solidarity, 
and unionization that inform the Act. 68 Combined with a growing 
insistence on strict statutory construction principles — such as the narrow 


62. See, e.g., Mott Co., 345 N.L.R.B. No. 23 (2005) (disserting opinion, addressing employer’s 
duty to maintain established bargaining relationship after various business transactions) (“Inevitably 
perhaps, over the course of nearly 70 years, the Board's decisions have sometimes collided with each 
other. Layer upon layer of doctrines interpreting the Act have evolved, with inconsistencies sometimes 
emerging and often unexplained.’ 5 ). 

63. See , e.g., Randell Warehouse of Arizona, Inc. v. N.L.R.B., 252 F.3d 445 (D.C. Cir. 2001); ITT 
Industries, Inc. v. N.L.R.B., 251 F.3d995 (D.C, Cir. 2001). 

64. See, e.g.. Local Joint Executive Bd. of Las Vegas, Culinary Workers Union Local 226 y. 
N.L.R.B., 309 F.3d 578 (9th Cir. 2002); see also supra Part TIT.B. 

65. See 29 U.S.C. § 154(a) (“Nothing in this Act shall be construed to authorize the Board to 
appoint individuals for the purpose of . . . economic analysis.”). 

66. James A. Gross, The Reshaping of The National Labor Relations Board 219-21 
(1981). 

67. See Pope, supra note 48, at 518; Karl Klare, Judicial Deradicalization of the Wagner Act and 
the Origins of Modern Legal Consciousness, 62 VlTNN. L. REV. 265 (1978). 

68. Professor Brudney has studied the dash between the Board and the courts, particularly over 
the tension between the Act’s policy to further collective bargaining and preserve its stability and the 
Taft Hartley- created right to refrain from collective action. Brudney, A Famous Victory supra note 4, at 
943-47. 
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textualism suggested by Justice Scalia’s statement in Kentucky’ River 69 — 
the Board’s ability to interpret the Act’s often-broad language in light of 
policy considerations, as opposed to dictionary' definitions, is considerably 
limited. 

Finally, other inherent constraints on the Board’s effective 
administration of the Act have been thoughtfully described by labor law 
scholars. These include, notably, the statute’s weak remedies, which fail 
both to deter wrongdoing and to compensate victims of unlawful 
discrimination , 70 and the contentious process that, at least in the last twenty- 
five years, often accompanies the nomination and confirmation of Board 
Members, leading to frequent turnover, extended vacancies, repeated recess 
appointments, and a resulting delay in deciding cases . 7 

B. How the Board Has Lost Its Way and Its Will 

Constrained or not, as an administrative agency responsible for 
enforcing Congressional policy, the Board docs have discretion — indeed, it 
has a fundamental duty — to "adapt [its] rules and practices to the Nation’s 
needs in a volatile, changing economy .” 72 Surely, "the primary function 
and responsibility of the Board... is that of applying the general provisions 
of the Act to the complexities of industrial life .” 73 But today, the perceived 
obsolescence of the Board is linked in substantial part to its seeming lack of 
administrative will. 


69. See 532 U.S. at 720 (noting “the policy cannot be given effect through this statutory text”). 

70. Wcilcr, supra note 28, at 1787-96; Estlund, supra note 7, at 1537. For a contrasting view, see 
the Supreme Court’s decision in Hoffman Plastics Compounds Inc. v. NLRB, 535 U.S. 137 (2002) 
(holding that immigration laws preclude the Board from aw arding backpay to undocumented workers 
who are unlawfully discharged for union activities). Writing for the Court’s 5-4 majority, Chief Justice 
Rehnquist. explained: 

Lack of authority to award backpay does not mean that the employer gets off scot-free. The 
Board here has already imposed other significant sanctions against Hoffman — sanctions 
Hoffman does not challenge. These include orders that Hoffman cease and desist its 
violations of the NLRA, and that it conspicuously post a notice to employees setting forth their 
rights under the NLRA and detailing its prior unfair labor practices. ...We have deemed such 
'traditional remedies’ sufficient to effectuate national labor policy regardless of whether the 
'spur and catalyst 5 of backpay accompanies them. 

Id. at 1 52 (citations omitted). 

71. Delays in the legal process also make the system ineffective and deny justice. These delays 
arc not new 7 — the Seventh Circuit famously referred to the NLRB as the “Rip Van Winkle of 
administrative agencies” some years ago in NLRB v. Thill, 980 F.2d 1137, 1142 (7th Cir.1992) — but 
they became more pronounced after the 1980s, as the appointment process for Board Members became 
more politicized, thereby resulting in more vacancies, more turnover, and more delays. See Brudney, 
Isolated, supra note 11, at 243-52; John C. Truesdale, Battling Case Backlogs at the NLRB: The 
Continuing Problem of Delays in Decision Making and the Clinton Board's Response , 16 Lad. L.l 
( 2000 ). 

72. American Trucking Assns. v. Atchison, Topeka & Santa Fc Ry., 387 LT.S. 397, 416 (1967). 

73. Ford Motor Co. v. NLRB, 441 L'.S. 448, 496 (1979), quoting NLRB v. insurance Agents, 361 
U.S. 477, 499 (I960): NLRB v. Erie Resistor Corp. 9 373 U.S. 221, 236 (1963); and NLRB v. 
Steelworkers, 357 U.S. 357, 362-363 (1958). 
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The Board is not only failing to maximize its available discretion, but 
its recent decisions are marginalizing statutory rights. While any one 
decision standing alone may not be cataclysmic in impact, viewed together, 
they represent a pattern of weakening the protections of the Act. 74 Wliere 
decisional choices are available to the Board, the choice too often selected 
narrows statutory coverage or protection. Fewer workers have been 
afforded fewer rights; employee rights are subordinated to countervailing 
business interests; meaningful remedies are denied; and recent decisions 
that tried to update the law have been overruled. Increasingly, the Board 
has adopted a formalistic approach to interpreting the law, turning away 
from the real world and the challenges it poses for labor policy. 73 This 
approach threatens to result in a loss of confidence in the Board's 
decisionmaking, not simply in terms of the results reached, but also in the 
way those results are reached. 

To begin, the 2001 -present Bush Board (in its various incarnations) has 
almost reflexively overruled many of the key decisions issued by the pnor 
Clinton Board, which had endeavored to update the law by affording greater 
protections to workers in an evolving economy. For example, modest 
efforts were made to give more workers coverage under the Act's 
protections, 76 to enhance the ability of contingent workers to engage in 
collective bargaining.' 7 to preserve representational rights after a corporate 
merger or consolidation, 78 and to provide non-union workers (more than 90 
percent of today’s private sector workforce) with an important protection 
against unfair discipline. 79 

At the time, those decisions triggered widely' divergent criticism. A 
former Board Chairman described the Clinton Board as engaging in ‘‘an 
orgy of overruling existing precedents," 811 and a management practitioner 


74. University of Michigan Taw School Professor of Law Emeritus Theodore J. St. Antoine made 
these observations in remarks to the Headquarters staff of the NLRB on the occasion of the Board’s 
seventieth anniversary. Theodore J. St. Antoine, After 70 Years of the NLRB: Warm Congratulations — 
and a Few Reservations, Law QuadranCjLeNotes, Fall 2005, at 98, 101. 

75. See, e.g., Bath Iron Works Carp., 345 N.L.R.R. No. 33 (2005); Boghosian Raisin Packing Co.. 
342 N.L.R.B. 333 (2004); Alexandria Clinic, 339 N.L.R.B. 1262 (2003). For ail illustration of the 
debate between current Board Members on this subject, see BNA Daily Labor Report, Two Current 
Board Members Describe Differing Approaches lo Decisionmaking, May 27, 2005, at A- 10: BNA 
DATLY LABOR Report, Members Schaumber, I deb man Discuss Differing Views on Recent Board 
Decisions,\la.r. 3, 2005. 

76. New York Univ. Medical Ctr, 332 N.L.R.B. 1205 (2000), overruled by Brown Univ., 342 
N.L.R.B, 483 (2004). 

77. Sturgis, 331 N.L.R.B. 1298 (2000), overruled by Oakwood Care Ctr, 343 N.L.R.B. 659 
(2004). 

78. St. Elizabeth Manor, 329 N.L.R.B. 321 (1999), overruled by MV Transp., 337 N.L.R.B. 770 
( 2002 ). 

79. Epilepsy Found., 331 N.L.R.B. 676 (2000), overruled by IBM Corp. 341 N.L.R.B. No. 148 
(2004). 

80. Edward B. Miller, NLRB Forum: Strikes, Lockouts and Boycotts, 51 Lab. L. J. 89, 94 (2000). 
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said its decisions were "npe for judicial reversal .” 81 In contrast, two union 
practitioners observed that the decisions revealed the "increasingly confined 
(indeed relatively insignificant) doctrinal terrain on which the conflict over 
U.S. labor policy is enacted .” 82 As it turned out, each of those decisions — 
and others — was short-lived. 8 ' 

In turn, the present Board majority has undermined long-established 
doctrines that promote collective bargaining by allowing employers and 
unions to enter into voluntary' recognition arrangements . 84 The Board has 
demonstrated a corresponding reluctance to revisit doctrines that hinder 
collective bargaining by allowing employers to unilaterally terminate 
collective bargaining relationships, 8 ’ making it more difficult to bring the 
“necessary' party” into the collective bargaining process , 86 facilitating 
employer pressure on employees to reject unionization , 87 placing artificial 
barriers in front of voluntary' recognition of unions by employers , 88 and 


81. Andrew M. Kramer, The Clinton Labor Board: Difficult Times for a Management 
Representative, 16 LAB. LAW. 75, 80 (2000). 

82. Jonathan P. Iliatt & Craig Becker, Dri ft and Division on the Clinton NLRB, 16 LAB. LAW. 103 

( 2000 ). 

83. For other decisions reversing Clinton Board precedent, see, e.g., Jones Plastic & Engineering 
Co., 351 N.L.R.B. No. 11 (2007) (addressing significance of at-will employment relationship to status as 
permanent striker replacement), overruling Target Rock Corp., 324 N.L.R.B. 373 (1997); TruServ 
Corp., 349 N.L.R.B. No. 23 (2007) (permitting decertification petition to be processed alter post-petition 
settlement of unfair labor practice charges against employer), overruling Douglas -Randall, Inc., 320 
N.L.R.B, 431 (1995); Crown Bolt Inc., 343 N.L.R.B. 776 (2004) (rejecting presumption that employer’s 
plant-closure tin eat was widely disseminated), overruling Springs Industries, 332 N.L.R.B. 40 (2000): 
Saint Gobain Abrasives, Inc., 342 N.L.R.B. 434 (2004) (requiring Regional Director to conduct hearing 
before dismissing decertification petition filed after alleged unfair labor practices by employer), rev 'g 
Priority One Sendees, 331 N.L.R.B. 1527 (2000). Additional reversals of precedent are discussed infra 
notes 102, 127-128. 

84. See , e.g., Dana Corp., 351 N.L.R.B. No. 28 (2007) (establishing window' period for filing 
decertification petition, following employer’s voluntary recognition of union); Shaw’s Supermarkets, 
343 N.L.R.B. 963 (2004) (granting review to consider whether employer waived right to Board election, 
and w'hethcr to permit such waiver with respect to after- acquired stores w'hcrc union demonstrates 
majority support). See also Supervalu,, Inc., 351 N.L.R.B. No. 41 (2007) (holding that contract 
provision requiring employer to recognize union at newly-organized stores was not mandatory subject of 
bargaining, absent proof that stores would be included in existing bargaining unit); Marriott Hartford, 
347 N.L.R.B. No. 87 (2006) (granting review to consider whether union had demanded voluntary 
recognition, permitting employer to file election petition with Board, where union sought agreement for 
card-check recognition). 

85. Nott Co., 345 N.L.R.B. No. 23 (2005) (permitting employer to withdraw recognition from 
union and repudiate collective-bargaining agreement, following employer’s acquisition of non-union 
business and consolidation of union and non-union workforces of equal size). 

86. Airborne Freight Co., 338 N.L.R.B. 597 (2002) (declining to revisit current standard for 
determining joint-employer status, which requires direct and immediate control over matters relating to 
employment relationship). 

87. Frito-Lay, 341 N.L.R.B. 515 (2004) (following precedent that permits employer “ride-alongs” 
in which employer officials accompany truck drivers for up to 12 hours in order to campaign against 
union). 

88. Elmhurst Care Clr., 345 N.L.R.B. No. 98 (2005) (continuing to prohibit employer from 
voluntarily recognizing union where employer has hired core group of employees, but is not yet engaged 
in normal business operations). 
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permitting employers to retaliate against employees for engaging in 
statutorily-protected conduct. 89 

Perhaps the best illustration of the Board’s current decisionmaking is 
its 2006 decision in Oakwood Healthcare, Inc interpreting key terms in 
the Act's definition of a "supervisor.” This decision came in the wake of 
the Supreme Court’s decision in Kentucky River, 91 which had rejected the 
Clinton Board's attempt at a limiting interpretation with respect to 
professionals. In Oakwood, the Board majority — relying on dictionary 
definitions of ambiguous statutory terms, without explaining the choice 
among definitions — selected a more-expansive-than-necessary reading of 
the supervisory 1 exclusion. The majority' expressed its indifference to the 
impact of its decision, rejecting what it called the dissenters' "results -driven 
approach” in looking to the potential real-world consequences of the 
majority’s interpretation. 92 

The Board thus issued a decision that potentially swept many 
professional employees outside of the Act's protection, while failing to 
engage in the sort of reasoned decisionmaking that Congress expected from 
the Board. When dictionary' definitions matter more than economic or 
workplace realities, the Board abdicates its intended role as an expert 
administrative agency charged with making labor law and policy tailored to 
the complexities of a changing economy. 

Unfortunately, Oakwood reflects a trend to limit the coverage of the 
Act itself. 93 When non-traditional (or non-traditionally employed) workers 
have sought to organize themselves into a union, the Board majority has 
denied them statutory' "employee” status: graduate teaching assistants, 94 
disabled workers, 95 artists' models, 96 and newspaper carriers. 97 The Board 
has also limited the ability of contingent employees — workers supplied by 
one employer to another — to engage in collective bargaining. 98 


89. Reynolds Electric, Inc., 342 N.L.R.B. 156 (2004) (continuing to apply rule that discharge of 
employee for engaging in concerted protected activity is lawful, absent showing that employer was 
aware of concerted nature of activity). 

90. 348 N.L.R.B. No. 37 (2006). 

91. 532 U.S. at 706. 

92. 348 N.L.R.B. No. 37, slip op. at 3. 

93. There are two notable exceptions to this trend: the decision to extend the Act's coverage to 
casinos on tribal reservations, San Manuel Indian Bingo & Casino, 341 N.L.R.B. 1288 (2004). enforced, 
475 F.3d 1306 (D.C. Cir. 2007), and the decision rejecting the creation of a novel national-security 
exemption for private airport security scree tiers, Firstline Transp Security, Inc., 347 N.L.R.B. No. 40 
(2006). 

94. Brown Univ., 342 N.L.R.B. 483 (2004) (holding that educational relationship is not 
employment). 

95. Brevard Achievement Grit., 342 N.L.R.B. 982 (2004) (holding that rehabilitative relationship 
was not employment). 

96. Pa. Acad., 343 N.L.R.B. 846 (2004) (holding that models were independent contractors). 

97. St. Joseph News-Press, 345 N.L.R.B. No. 341 (2005) (holding that carriers were independent 
contractors). 

98. Oakwood Care Ctr., 343 N.L.R.B. 659 (2004). 
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In these cases, the majority justified its decisions on dubious policy 
grounds, giving little weight to the plain language of the Act (which is 
perhaps surprising, given the majority’s adherence to a narrow textualism in 
Oakw'ood). 99 The Board largely ignored the economic realities of the 
employment relationships in question, and declined lo exercise its 
discretion to afford a broader group of workers a right to collective 
representation. As Member Walsh and T observed in one dissent, if the 
majority were correct about the statute, then the "National Labor Relations 
Act itself could not guarantee an important, and growing, segment of 
American workers the right to collective bargaining. The problem here, 
however, is not the statute, but the agency that administers it.’’ 1011 

What is the result? Fewer workers have fewer rights under the Act. In 
several recent decisions, the Board majority has chosen a very confined 
view of "concerted” activity for the purpose of "mutual aid or protection,” 
as protected by section 7 of the Act. 1 ' 1 All private sector workers covered 
by the Act, union-represented or not, have the right to engage in these 
activities. Yet, in IBM Corp }' 2 the Board held that, unlike unionized 
workers, employees in the non-union sector have no right to a witness at an 
investigatory interview that might lead to discipline. IBM reversed the 
recent Epilepsy Foundation 118 decision, which was significant not just for 
its specific holding, but also for its reminder that the statute's protections 
apply to unrepresented workers, whether they know it or not. 1 " 4 As one 
commentator observed, before Epilepsy Foundation, "the scope of coverage 
of section 7 and its application to nonunion employees may have been one 
of the best-kept secrets of labor law.” 1115 With IBM, the Board signaled that 


99. 348 N.L.R.B. No. 37. 

1 00. Oak wood Care Clr., 343 N.T..R.B. al 670. 

101. See, e.g., Waters of Orchard Park, 341 N.L.R.B. No. 93 (2004) (two nurses who phoned a state 
hotline to report excessively hot conditions in a nursing home were not engaged in protected activity 
because their call was made in the interest of patient care, not their own terms and conditions of 
employment); Holling Press, 343 N.L.R.B. 301 (2004) (one female worker who sought the assistance of 
another in her sexual harassment charge against a male supervisor was looking out only for herself and 
not engaged in activity for mutual aid or protection). 

102. 341 N.L.R.B. 1288 (2004). 

103. 331 N.L.R.B. 676 (2000), enf’d. in relevant part, 268 F.2d 1095 (D.C. Cir. 2001). 

104. The majority justified its action by citing changes in the workplace, and, among other things, 
“the events of September 11. 2001, and their aftermath.” 341 NLRB at 1291. In response, the New 
York City Bar Association issued a liighly-critical position paper, which observed that “ff|o rely on such 
events in determining the rights of employees under the National Labor Relations Act distorts the 
legitimate decision making process and injects political considerations into a matter of statutory 
construction.” See New York City Bar Association, Media Advisory, The New York City Bar 
Association Opposes NLRB Decision To Rely on the Terrorism Threat as a Reason to Deny Non-Union 
Employees The Right to Have A Representative Present During Disciplinary Interviews (Oct. 20, 2004), 
avai lab le al hi Ip : //ww w . abenv . org/PressRoom/ PressRe lease/200 4_ 1 0_20 . him . 

1 05. William R. Corbett, Waiting for the Labor I, aw of the Twenty-First. Century: Everything Old Is 
New Again, 23 BERKELEY J. EMP. & LAB. L. 259, 267 (2002) (internal citation omitted). See also 
William R. Corbett, The Narrowing of the National Labor Relations Act: Maintaining Workplace 
Decorum and Avoiding Liability, 21 BERKELEY J. EMP. & L. 23 (2006). 
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it was not prepared to treat non-union workers as fully within the Act's 
protection. Because so few pnvatc sector employees are unionized, 
statutory protections for non-union workers have never been more 
important. Such workers do, in fact, spontaneously act together to seek 
better working conditions, 116 and the Act might well matter to them. The 
IBM decision is thus a powerful omen of the statute's growing irrelevance. 

The Board majority regularly has found that employee statutory rights 
must yield to countervailing business interests. These interests arc far- 
ranging. They include private property rights (including an employer's 
property interest in a piece of scrap paper used to post a union-meeting 
notice ), 1 " 7 various managerial prerogatives , 1 " 8 business justifications , 11 ’ 9 
notions of workplace decorum and civility'. 11 " and employer free speech 
rights . 111 In cases involving unionized workers, the decisions signify a 
laissez-faire approach to bargaining, giving employers free rein to operate 
without meaningful bargaming . 1,2 Where non-unionized workers were 


106. See, e.g., Phoenix Processor, 348 N.L.R.B. No. 4 (2006) (unrepresented workers on fish- 
processing ship engaged in wallc-out to protest 16 H-hour day; discharge upheld relying on anti-mutiny 
statute): Quietflex Mfg. Co., 344 N.L.R.B. No. 130 (2005) (unrepresented workers engaged in 12-hour 
protest in employer ‘s parking lot, but did not interfere with access or operations: discharge upheld). 

107. Johnson Tech., Inc., 345 N.L.R.B. No. 47 (2005) (finding lawful employer’s warning to 
employee who used scrap paper to replace union-meeting notice that probably had been removed by 
management official ). 

108 . Deference to such prerogatives is illustrated by a series of decisions upholding the refusal of 
employers to provide unions with requested information. See, e.g., Raley’s Supermarkets, 349 N.L.R.B. 
No. 7 (2007) (dismissing allegation that employer unlawfully refused to provide union with requested 
information related to grievance involving employer investigation of alleged supervisory harassment): 
Northern Indiana Public Serv. Co., 347 N.L.R.B. No. 17 (dismissing allegation that employer unlawfully 
refused to provide union with investigatory interview notes involving alleged threat of violence by 
supervisor); Borgess Vied. Ctr, 342 N.L.R.B. 1 105 (2004) (refusing to order employer’s disclosure of 
hospital incident reports, despite finding that refusal to provide reports to union was unlawful). 

109. See, e.g, Bunting Bearings Corp., 343 N.L.R.B. 479 (2004) (finding business justification for 
partial lockout limited to union members in bargaining unit), petition for review granted, 179 Fed. 
App’x. 61 (D.C. Cir. 2006); Midwest Generation, EME, LLC, 343 N.L.R.B. 12 (2004) (finding business 
justification for partial lockout based oil extent of employees’ participation in strike), petition for review 
granted, 429 F. 3d 651 (7th Cir. 2005). 

110. See, e.g., American Steel Erectors, Inc., 339 N.L.R.B. 1315 (2003) (finding that employer 
lawfully refused to hire former union employee who had criticized employer’s job -safety record before 
state agency); PPG Industries, Inc., 337 N.L.R.B. 1247 (2002) (finding that employer lawfully 
disciplined employee who used vulgarity in characterizing employer’s conduct toward co-workcr being 
solicited to sign union card). See also Fineberg Packing Co., 349 N.L.R.B. No. 29 (2007) (finding that 
employer did not condone unlawful w r alkout by employees, despite manager’s statement to employees 
that he was not firing anyone and that employees should “come hack tomorrow”). 

111. See, e.g., Aladdin Gaming, LLC, 345 N.L.R.B. No. 41 (2005) (finding lawful a management 
officiary interruption of off-duty employees’ conversation about signing union authorization cards): 
Werthan Packaging, Inc., 345 N.L.R.B. No. 30 (2005) (finding no objectionable election conduct where 
manager interrogated employee and stated that voting for union was not in best interests of employee 
and her family). 

112. See, e.g.. Garden Ridge Mgmt., Inc., 347 N.L.R.B. No. 13 (2006) (dismissing allegation of 
surface- bargaining by employer and permitting withdrawal of union recognition), on motion for 
reconsideration, 349 N.L.R.B. No. 103 (2007) (denying General Counsel’s motion for reconsideration): 
Richmond Times-Dispatch, 345 NLRB No. 11 (2005) (finding that employer did not claim inability to 
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involved, these cases signal that their right to join together to improve 
working conditions is largely illusory. In several cases, intimidating 
employer statements made during an organizing campaign were found to be 
lawful expressions of employer free speech . 113 But where employees make 
statements or engage in conduct seen as exceeding rules of civility, 
decorum, or loyalty, the employees have been held to have lost the 
protection of the Act . 114 These decisions suggest an underlying discomfort 
with government regulation of business, the notion of collective action, and 
the zeal that may accompany those efforts: the fundamental premises of this 
statute. 

Although truly meaningful and effective remedies for unfair labor 
practices arc limited under the Act , 113 the Board nonetheless has refused to 
exercise the frill remedial discretion it does have. For example, the Board 
has been reluctant to pierce the corporate veil to impose liability for unfair 
labor practices. n<> The regular refusal to issue Gissel bargaining orders 
(which require an employer to recognize a union with majority support, 
where the employer's unfair labor practices have frustrated the election 


pay bonus and so lawfully refused to provide financial information to union, following employer’s claim 
that it was “unable to pay” annual bonus and had “no choice” but to cancel bonus); Sea Mar Cmty. 
Health Ctrs., 345 N.L.R.B. No. 69 (2005) (finding no violation in employer’s refusal to bargain over 
closure of operation that was established by official without approval by upper management). 

113. See, e.g.. Medieval Knights, LLC. 350 N.L.R.B, No. 17 (2007) (finding that consultant’s 
statement that hypothetical employer could lawfully “stall out” contract negotiations was not threat that 
electing union would be futile); TNT Logistics No. Am., Inc., 345 N.L.R.B. No. 21 (2005) (finding that 
supervisors unsupported statement that employer would lose only customer if employees unionized was 
lawful expression of personal opinion); Manhattan Crowne Plaza Town Park Hotel Corp., 341 N.L.R.B. 
619 (2004) (finding that employer’s statement recounting mass discharge of recently-unionized 
employees at another employer’s hotels was not threat of reprisal); Curwood, Inc., 339 N.L.R.B. 1137 
(2003) (finding that employer’s letter stating that customers viewed unionization negatively was lawful). 

114. See, e.g.. Five Star Transportation, Inc., 349 N.L.R.B. No. 8 (2007) (upholding employer’s 
refusal to hire school bus drivers, employed by prior contractor, who had criticized employer in letters to 
school board). See generally Matthew Finkin, Disloyalty ! Does Jefferson-Standard Stalk Still?, 28 
BERKELEY J. EMP. & LAB. L. 541 (2007), available at http://ssm.com/abstract-976725). 

1 1 5. See supra note 70. 

116. See, e.g.. Flat Dog Productions, Inc., 347 N.L.R.B, No. 104 (2006). In one recent glaring 
example, the Board majority refused to pierce the corporate veil to hold corporate co-owners personally 
liable for backpay obligations to employees who suffered financial consequences of flagrant unfair labor 
practices. By the lime of the backpay proceedings, the co-owners had distributed all of the company’s 
hinds to themselves. The Board majority held, however, that because die distributions occurred before 
the unfair labor practice charges were filed, the distributions did not constitute an evasion of the 
company’s legal obligations. A.J. Mechanical, Inc.. 345 N.L.R.B. No. 22 (2005). Hie United States 
Court of Appeals for the District of Columbia Circuit disagreed, stating bluntly: 

Surely, it is reasonable to infer that a thief who robs a bank in broad daylight knows w ell before 
the date of his indictment diat he may one day face criminal liability. The corporate conduct at 
issue here is the labor-law equivalent of a daylight robbery. It was neither subtle nor close to 
the line of legality. 

Carpenters and Millwrights, Local Union 2471 v. NLRB, 481 F.3d 804 (D C. Cir. 2007). See also US 
Reinforcing, Inc., 350 N.L.R.B. No. 41 (2007) (refusing to find that two companies were alter egos, 
where principals co-habited but were not married). 




56 


586 BERKELEY JOURNAL OF EMPLOYMENT £ LABOR LAW Vol. 28:2 

process) is another such example . 117 So too is the continuing rejection of 
the “minority" bargaining order, where an employer's egregiously unlawful 
conduct has prevented a union from establishing majority support . 118 The 
Board has also shown no interest in adopting new modest monetary 
remedies for victims of discrimination . 119 Indeed, the Board's rulings have 
created new obstacles to backpay awards . 120 Decisions about other minor 
remedial innovations, such as the electronic posting of required notices to 
employees, have been deferred for no compelling reason . 121 

Some of the Board's recent decisions have failed to survive judicial 
scrutiny . 122 Other decisions have navigated the layers of precedent by 
ignoring precedent entirely or by distinguishing earlier cases on abstract, 
questionable grounds . 123 And too many decisions have cast doubt on 


1 1 7. See. e.g.. Hialeah Hospital, .343 N.L.R.B. 391 (2004). 

118. First Legal Support Services, 342 N.L.R.B. 350 (2004). 

119. Hotel Employees, Local 26, 344 N.L.R.B. No. 70 (2005) (declining to order “tax 
compensation” remedy for victim of discrimination who incurs heightened tax burden as result of 
receiving lump sum backpay award). 

120. St. George Warehouse, 351 N.L.R.B. No. 42 (2007) (reversing precedent and placing burden 
on General Counsel to produce evidence concerning discriminates ’s job search, when employer 
demonstrate s avai I abi I ity of jobs); An heus er-Busch , Inc. , 351 N.L.R.B. No . 40 (2007) (re versin g 
precedent and holding that employees discharged based on information from uni awfully- ins tailed 
security cameras arc not entitled to remedy). See also Grosvcnor Resort, 350 N.L.R.B. No. 86 (2007) 
(denying backpay to discriminate es for not seeking work quickly enough and for not seeking interim 
employment while waiting for previously secured interim employment to commence); Aluminum 
Casting & Engineering Co., 349 N.L.R.B. No. 18 (2007) (denying employees full backpay for 
unlawfully withheld wage increase); Georgia Power Co., 341 N.L.R.B. 576 (2004) (denying employee 
unlawfully withheld promotion because General Counsel failed to prove that employee “certainly” 
would have been promoted). 

121. Nordstrom, Inc., 347 N.L.R.B. No. 28 (2006). 

122. See Jochims v. NLRB, 480 F.3d 1161, 1164 (D.C. C-ir. 2007) (reversing Board's finding of 
supervisory status, observing that “the Board completely deviated from its own precedent and issued a 
judgment that is devoid of substantial evidence”): Guardsmark, LLC v. NLRB, 475 F.3d 369 (D C. Cir. 
2007) (reversing Board’s finding that employer’s anti-fraternization rule was lawful); United Steel 
Workers v. NLRB, 179 Fed. Appx. 61 (D.C. Cir. 2006) (remanding, as inconsistent, with precedent, 
Board's finding that partial lockout was n on-discriminatory, and observing that it was “not appropriate” 
for Board to “speculate” as to employer’s motive for lockout, given employer’s burden of proof); New 
England Health Care Employees Union v. NLRB, 448 F. 3d 189, 193 (1st Cir. 2006) (reversing Board’s 
“arbitrary and capricious” detenu illation that employer lawfully refused to reinstate economic strikers, 
based on secret hiring of permanent replacements); International Chemical Workers Union Council v. 
NLRB, 447 F.3d 1153 (9th Cir. 2006) (reversing, based on lack of substantial evidence. Board's 
determination that employer did not plead inability to pay and thus lawfully refused to provide financial 
information to union during bargaining); Slusher v. NLRB, 432 F.3d 715 (7th Cir. 2005) (reversing 
Board’s detenu in ati on that employer lawfully discharged union steward for purportedly harassing anti- 
union employee); Local 15, Int’l Bhd. of Electrical Workers v. NLRB, 429 F.3d 651 (7th Cir. 2005) 
(reversing Board’s determination that partial lockout was non-dis criminatory and remanding with 
instructions to find lockout unlawful); Brew'ers & Maltsters, Local Union No. 6 v. NLRB, 414 F.3d 36 
(D.C. Cir. 2005) (reversing, based on conflict with precedent, Board's refusal to grant make -whole 
remedy lo employees disciplined as result of employ er’s unlawful installation of surveillance cameras). 

1 23. Set, e.g., Bath Iron Works, 345 N.L.R.B. No. 33 (2005), enf’d., 475 F.3d 14 (1st Cir. 2006) 
(dissenting opinion) (implicating “competing analytical approaches where an employer claims the right 
to act unilaterally with respect to a mandatory 1 subject of bargaining, based on language in a collective- 
bargaining agreement”). 
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precedent unnecessarily, or have applied it reluctantly, suggesting that the 
law may soon change, and sowing confusion . 124 This kind of 
decisionmaking is of little use to parties struggling to make sense of their 
statutory rights and duties. While it may dispose of particular cases, it is 
ultimately unhelpful in shaping a coherent national labor policy. 

Meanwhile, the Board's approach to exercising and preserving its own 
authority is contradictory, it has jealously guarded its representation-case 
functions (discouraging union attempts to organize outside the Board's 
procedures ), 125 while eagerly deferring to dubious arbitration decisions in 
unfair labor practice cases (sometimes frustrating the vindication of 
statutory rights ). 1 26 

Perhaps this contradiction can be explained by the Board's orientation 
toward protecting employee free choice in the narrow sense: taking special 
care to ensure that employees are free to refrain from union activity and to 
reject union representation, while showing less concern about the rights of 
employees to engage in concerted activity, to choose (and keep) a union, 
and to be free from anti-union discrimination. Several Board decisions 
have made it more difficult for unions to organize workers. 12 ’ Tn particular, 
the Board has rolled back protections for "salts,” union members who seek 
employment to engage in organizing activity 128 Other decisions have 
shown a disappointing reluctance to confront what clearly seemed to be 
whole-scale employer discrimination in hiring . 129 Tellingly, the Board has 
stated expressly, for the first time, that the exercise of employee free choice 
is superior in the statutory scheme to the stability of collective 


124. See, e.g., American Red Cross Missouri- Illinois Blood Services Region, 347 N.L.R.B. No. 33 
n. 21 (2006): Construction Products, Inc., 346 N.L.R.B. No. 60 n. 1 (2006); Siemens Building Tech., 
345 N.L.R.B. No. 91 n. 5 (2005); Vanguard Fire & Supply Co., Inc. . 345 N.L.R.B. No. 77 n. 9 (2005): 
Daimler-Chrysler Corp., 344 N.L.R.B. No. 154 tn. 1 (2005): Contract Flooring Systems, Inc., 344 
N.L.R.B. No. 1 17 at 1 (2005); Meijer, Inc., 344 N.L.R.B. No. 1 15 n. 7 (2005). 

125. See, e.g., Boeing Co., 349 N.L.R.B. No. 91 (2007); Advanced Architectural Metals, Inc., 347 
N.L.R.B. No. Ill (2006); United States Postal Serv., 383 N.L.R.B. No. 3 (2006). 

126. See, e.g., Kvaerner Phila. Shipyard, Inc., 347 N.L.R.B. No. 36 (2006); Smurfit-Stone 
Container Corp., 344 N.L.R.B. No. 82 (2005); Aramark Sendees, Inc., 344 N.L.R.B. No. 68 (2005). 

127. Teamsters Local 75 (Schreiber Foods), 349 N.L.R.B. No. 14 (2007) (finding that union 
unlawfully charged objecting non-members for organizing expenses, where union failed to prove that 
organizing within same industry leads to increased union wage rates); Randell Warehouse, Inc., 347 
N.L.R.B. No. 56 (2006) (reversing Clinton Board precedent and finding that union’s videotaping of 
campaign- literature distribution was objectionable); Harborsidc Healthcare, Inc., 343 N.L.R.B. 906 
(2004) (reversing precedent and liberalizing standard for finding pro-union supervisory conduct 
objectionable in context of representation elections). See also Correctional Medical Services, Inc., 349 
N.L.R.B, No. Ill (2007) (upholding discharge of unrepresented employees w r ho picketed health-care 
employer, based on union’s failure to provide statutorily-required advance notice).. 

128. See Toering Electric Co., 351 N.L.R.B. No. 18 (2007) (requiring General Counsel to prove 
that salt is genuinely interested in employment with employer, to establish violation in hiring- 
discrimination case); Oil Capitol Sheet Metal, Inc., 349 N.L.R.B. No. 118 (2007) (reversing judicially- 
approved precedent and requiring General Counsel to establish duration of remedial period for salts). 

129. Zum/N.E.P.C.O., 345 N.L.R.B. No, 1 (2005), petition for rev. denied , Northern Michigan 
Bldg. & Const. Trades Council v. N.L.R.B., 2007 WL 1805667 (6th Cir. June 20, 2007). 
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bargaining. 110 This elevation of one of two competing ideals in the Act 
undoes the delicate balance long established in Board doctrine, and seems 
to signal a devaluing of what is unique about this statute — the protection of 
collective rights. Given this orientation, it is unfortunate, but not surprising, 
that some critics question whether the Board still believes in its mission. 

IV. What Comts Now? 

Twenty years ago, one scholar described the New Deal as the major 
incubation period for federal legislation, and predicted that "mouldering 
statutes and elderly agencies" would plague our legal system in years to 
come. 1 * Some scholars have argued that the National Labor Relations Act 
was doomed from the start. 132 Nonetheless, and despite imposing evidence, 
both empirical and anecdotal, of labor law's decline, there remains, at least 
among some practitioners, a stubborn attachment to this law and its lofty 
ambition of economic justice . 133 

The good news from the past year is that labor law issues have once 
again entered the public domain. In the summer of 2006, extensive news 
coverage 134 surrounded the thcn-expectcd issuance of the Oakwood decision 
on supervisory' status, especially as applied to nurses. 131 Indeed, on July 18, 
2006, the Comedy Central cable television network program Colbert Report 


130. Noll Co., 345 N.L.R.B. No. 23 (2005) (“|A]1 though industrial stability is an important policy 
goal, it can be trumped by the statutory policy of employee free choice. That policy is expressly in the 
Act, and indeed lies at the heart of the Act.”). For illustration of the consequences of this orientation, 
see Dana Corp, supra, Shaw’s Supermarkets, Inc., 350 NLRB No. 55 (2007)(permitting employer to 
withdraw recognition Prom union after third year of five-year agreement, even though petition for 
election could not be filed); Wurtland Nursing & Rehabilitation Center, 351 N.L.R.B. No. 50 (2007) 
(permitting employer to withdraw recognition from union based on employee petition seeking “a vote to 
remove the Union”); Badlands Golf Course, 350 N.L.R.B. No. 28 (2007) (permitting employer to 
withdraw recognition from union less than three weeks after minimum six-month period of insulated 
bargai n i n g, fo 1 1 o wi ng earli er un I aw ful wi th draw al o P re c ogni lion ) . 

131. Bmdney, supra note 4, at 941 (quoting GRANT GILMORE, THE AGES OF AMERICAN TAW 96 
(1977)). 

132. Michael L. Wachter, Labor Unions: A Corporatist Institution in a Competitive World, U. OF 
Penn. Inst, for Law & Econ Research Pater No. 06-17 (forthcoming), available at http://ssm.com/ 
abstract=920458). 

133. See supra note 74 and accompanying text. 

134. See, e.g., Barbara Rose, Board Decision Could Bar More From Unions, CHI. TRTR., Oct. 4. 
2006, at B9; Jane M. Von Bergen, Testing Unions’ Clout; Pivotal cases: For Some Employees, Their 
Union Status Hinges on an NLRB Decision that Will Define the Word “Supervisor”, PlULADELPinA 
INQUIRER, Aug. 10, 2006, at Cl; Steven Greenhouse, Labor Board Decision Broadens Definition of 
Supervisors, N.Y. TIMES, Oct, 4, 2006, at A16. 

135. Oakwood and its companion decisions were released on October 3, 2006. Oakwood 
Healthcare, Inc., 348 N.L.R.B. No. 37 (2006); Croft Metals, Inc., 348 N.L.R.B. No. 38 (2006); Golden 
Crest Healthcare Clr., 348 N.L.R.B. No. 39 (2006). See NLRB Press Release R-2603, NLRB Issues 
Lead Case Addressing Supervisory Status in Response to Supreme Court’s Decision in Kentucky > River 
(Oct. 3, 2006), available at www.nlrb.gov. 
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even included a segment on the issue, 136 And there has been wide 
coverage 137 of the Employee Free Choice Act, 138 approved by the House of 
Representatives on March 1, 2007, but filibustered in the Senate. 139 With 
this publicity, Americans are being educated about the erosion of the right 
to organize and the danger posed to our society as a consequence, especially 
in the context of growing income inequality. 

Labor law policy has been marginalized for too long, and public 
dialogue on these issues has too long been absent. Public consideration of 
labor policy, in which the Board plays a positive role, is sorely needed if we 
are to protect the rights of workers to organize and bargain collectively in a 
competitive global economy. How do we achieve a proper balance between 
market freedom and democratic values? How do we preserve a middle- 
class society? Today, the story of faded trust in American labor law lies in 
the gap between early hopes and later results. Like dinosaur DNA, 
however, the promise of the Act is worth preserving. The stakes are too 
high to do otherwise. 


136. The Colbert Report: Solidarity (Comedy Central television broadcast Jul. 18, 2006), available 
a/ http://www.comedycentrai.com/shows/the_coibert_repoit/index.jhtrnl. 

137. See, e.g . , Increasingly Labor’s Day in Congress , L.A. Times, Mar. 2, 2007; Steven 
Greenhouse, Home Passes Top Priority of Unions, N.Y. TIMES, Mar. 2, 2007, at AM; Edward Epstein, 
House Passes Pro-Labor Bill to Help Workers Form Unions , S.F. CHRON., Mar. 2, 2007, at A4. 

138. Employee Free Choice Act, H.R. 800, 1 10th Cong. (2007). 

139. See Supporters of Card Check Fall Short of Votes Needed to Limit Senate Debate, Daily 
Labor Report (BNA), June 27, 2007, at AA-2. 
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Chairman Andrews. Thank you, Member Liebman, very much. 

I will yield for questions to the chairman of the Education and 
Labor Committee, Mr. Miller. 

Mr. Miller. Thank you very much. 

And thank you both, Chairman Battista, for your testimony and 
Ms. Liebman, for your testimony. 

Ms. Liebman, I would like to go — in your formal presentation — 
excuse me, your written presentation to the committee on page 10, 
you sort of compare and contrast the Dana decision and the 
Wurtland decision. And I wondered if you might elaborate on that 
because I think it is — our deliberations in the Congress with re- 
spect to the Employee Free Choice Act where it was suggested by 
the opponents of the act throughout much of the debate that the 
signatures of workers were worth nothing, that they just weren’t 
valid, they weren’t worth it, that this was not a legitimate process, 
as you point out. 

At least as I read your testimony, you suggest that the board has 
suggested, at least, contradictory positions in those two cases or, in 
fact, even maybe a double standard. And I just wonder if I am — 
I don’t want to put words in your mouth, but if you would elaborate 
on that. 

Ms. Liebman. Yes, I would be happy to. Thank you. These two 
decisions, as you have mentioned, issued the same day. And they 
are somewhat surprising when you read them back to back because 
the Dana case, of course, involves the right of employers and 
unions to enter into voluntary recognition agreements providing for 
recognition of the union upon a showing of majority supporting, 
usually signatures on authorization cards without the necessity to 
hold a board election. 

These are popular because unions have become disenchanted 
with the election machinery because of the delays in the process 
which allows virulent anti-union campaigns, in some cases, allows 
employer coercion. And if the union ultimately would win the elec- 
tion, it starts off the relationship in an adversarial or antagonistic 
way. So these arrangements have become very popular. 

The Wurtland decision was in some ways the flip-side case. It 
was an employer who withdrew recognition from a union. Its em- 
ployees had signed a petition saying that they wanted a vote to — 
I think the words were — get rid of the — we, the employees, wish for 
a vote to remove the union. 

And the board majority said that that language was unambig- 
uous because, well, because they said it was unambiguous, even 
though the language clearly is we wish for a vote. I think there are 
board cases which would say that if employees signed cards that 
said we want a vote to select union representation, that the board 
would not issue what is called a Gissel bargaining order based on 
language of that sort because the language clearly indicates that 
the employees would like a vote. 

Another apparent inconsistency between these is that in the 
Dana case, the board minimized the delays inherent in the election 
process. Whereas in the Wurtland case, part of the explanation for 
allowing the employer to do this unilaterally was because of the 
delays in the election process. 
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This is compounded by a decision issued in August, the Shaw’s 
case, in which similarly the board allowed an employer to withdraw 
recognition, even though there was a decertification petition pend- 
ing with the board and even though the employer itself was not en- 
titled to file a petition at that time because it had signed onto a 
5-year agreement. But the explanation was we are going to allow 
this withdrawal of recognition so that employees do not have to en- 
dure union representation if they don’t want it. 

And again, another double standard is that no similar concern 
has been shown for employees who have to wait perhaps years to 
enjoy union representation when they voted for it, no similar con- 
cern that they have to endure non-representation. So I would say 
that there certainly appears to be a double standard. 

The other possible explanation is that the board has pretty ex- 
pressly stated for the first time in the board’s history that the free- 
dom of choice — and in this case, that would be the freedom to reject 
union representation — has paramount value in this statute over 
the goal of promoting collective bargaining. That is the first time 
that the NLRB has ever stated that ranking of statutory policies 
in that way. 

Mr. Miller. Chairman Battista, do you want to make a quick 
comment? I don’t have much time left. 

Mr. Battista. Yes, I would, as a matter of fact. I don’t see the 
Wurtland case and the Dana case as being opposites. In the 
Wurtland case, it was cards or a petition that triggered the employ- 
er’s action to withdraw recognition from the union. 

In the Dana case, it was the cards that the union presented to 
the employer that triggered the recognition initially. So cards 
played a role in both cases. 

In the Dana case, the employer said — or the board said to the 
employer and to the union we are going to have a notice posted so 
employees know they have a right to a secret ballot election if they 
wish it. And it is only for 45 days. So there is a possibility of a se- 
cret ballot election changing that result or confirming it. 

In the Wurtland case, if the union after the employer withdrew 
recognition wished to file a petition for certification and it was sup- 
ported by the appropriate number of cards, we would conduct an 
election. And that election would determine whether the union is 
certified, recertified or not. So in both cases, there is a role for 
cards and for card check. And in both cases, there is a role that 
is played by secret ballot elections. 

Mr. Miller. I think Ms. Liebman took the question with what 
the employees were, in fact, asking for in the Wurtland case and 
also, I think, the question of whether there is any legal require- 
ment for that posting at all. 

Mr. Battista. In the Wurtland case, the employees came to the 
employer and presented them with a petition saying that we want 
to remove local 1192, I think it is, as our collective bargaining rep- 
resentative. 

Mr. Miller. We want to vote to remove it. 

Mr. Battista. Now, if the employer is faced with evidence that 
a majority of the employees do not wish to be represented by the 
union, the employer has an obligation, I think, to act. He can act 
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in one of two ways under Levitts. He can file for an R.M. petition 
for an election. Or he can withdraw recognition. 

It wasn’t that the language was unambiguous. I don’t believe we 
said the language was unambiguous. But we had to make a deci- 
sion what the better interpretation of the language of the petition 
was. And we found the better interpretation of the language was 
that it didn’t want a vote, but they wanted to remove the union. 

Mr. Miller. We will come back to this. I don’t want to — we have 
got a lot of members here. 

Chairman Andrews. Thank you, Mr. Chairman. 

The chair recognizes the ranking member of the subcommittee, 
Mr. Kline, for questions. 

Mr. Kline. Thank you, Mr. Chairman. 

I thank the witnesses for being with us today. 

Chairman Battista, I have several questions and not enough 
time, so I am going to move fairly quickly. We know that polling 
shows that the vast majority of Americans want to protect the se- 
cret ballot. 

In the landmark case of Gissel Packing, the Supreme Court 
noted that a secret ballot election is the “most satisfactory, indeed, 
the preferred method of ascertaining whether a union has majority 
support,” and that card checks are “admittedly inferior to the elec- 
tion process.” Let us just get on the record. Do you share that view, 
and why? 

Mr. Battista. Congressman, I would like to stay away from a 
question that deals with whether or not the act should be amended. 
But I would say to you I don’t disagree with our Supreme Court. 
And I am a firm believer that the secret ballot election works well 
at the board. 

Mr. Kline. Okay. Thank you. 

Member Liebman talked about delays in elections through the 
process. I wondered if you would like to address that and tell us 
how the performance of the board has been under your chairman- 
ship, what kind of delays were experienced and put it in an histor- 
ical context. 

Mr. Battista. I think we have done well in the past 5 years. As 
I said in my opening statement, we have reduced the backlog from 
621 cases to 207 cases. We have taken the amount of time to see 
cases at the board and reduced it from 809 median days to 181 me- 
dian days. We have reduced the amount of time that 

Mr. Kline. Excuse me, that was 809 to 101? 

Mr. Battista. One hundred and eighty-one. 

Mr. Kline. One hundred and eighty-one. Thank you. 

Mr. Battista. One hundred and eighty-one median days. And we 
have taken the median days of representation cases at the board 
and reduced it from 409 days to 88 days. And so, I think we have 
done a good job in making the agency more productive and more 
efficient. 

Mr. Kline. Thank you. We have had some discussion already 
about the board under your chairmanship reversing precedent. And 
I would like to get into that for just a minute. 

It is my understanding that in a number of cases, the board 
under your chairmanship overturned precedent, but it did so only 
to return to long-established board law. In other words, to restore 
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longstanding precedent that the Clinton era board had abandoned. 
Do you view that as the case? Could you comment on that? 

Mr. Battista. I think that is a fairly accurate reflection of what 
we have done. We have overturned precedent on 21 occasions. The 
Clinton board had between 1994 and 2002 — I believe it was Roger 
King had the statistics that they overturned precedent on 61 occa- 
sions, and it was 1,100 years of precedent that they overturned. I 
think on our 21 occasions it is about 348 years. 

And the main one precedent we overturned was a precedent that 
was established by the Clinton board. It was precedent that we felt 
was not appropriately overturned in the first place, and we re- 
turned to what was well-recognized precedent. 

Mr. Kline. Okay. And then finally, there is a lot of discussion 
about the act itself. And clearly, you have been accused, even here 
this morning, in saying that the National Labor Relations Board is 
broken and the board is not effectively doing its job and its role 
with the National Labor Relations Act. 

Do you agree with that? I mean, clearly, you don’t. I would like 
to give you the opportunity to say something about that. 

Mr. Battista. I mean, I disagree with that. I think the agency 
is really an example for most federal agencies. You look at what 
we do. We get 22,000, 23,000 unfair labor practices a year. And 
two-thirds of them are disposed of within 2 months. The remaining 
third, 90 percent of those are resolved, settled before 98 days, 98 
median days, I believe it is. 

And so, the vast bulk of our unfair labor practice cases are han- 
dled, either dismissed or settled, very early on in the game. The 
same is true for representation elections. Our elections are con- 
ducted in a median time of 39 days. 

I think it is 90 percent of our elections are held in an actual time 
of 59 days from the filing of the petition. And the majority — I think 
it is 70 or 80 percent — of our representation cases are closed within 
a year. So I think we are doing a good job. 

Mr. Kline. Thank you, Mr. Chairman. I yield back. 

Chairman Andrews. I thank my friend. 

The chair yields for questioning to Senator Kennedy, Chairman 
Kennedy. Excuse me. 

Senator Kennedy. Thank you, Mr. Chairman. 

I would like to ask Ms. Liebman. I think most of us understand 
that the National Labor Relations Board was set up to further col- 
lective bargaining. We have heard that the statute actually pro- 
vides “to encourage the practice and procedure of collective bar- 
gaining by protecting the exercise by workers of full freedom of as- 
sociation, self-organization, designation.” 

And then there have been comments here this morning, well, it 
has been modified by other actions, Taft-Hartley, other actions by 
the Congress. I don’t know in those actions by the Congress where 
that concept has been repealed. It still stands, as far as I under- 
stand the nature of the law. 

And I am interested in your view about this balance. That is 
really the heart of this issue in question. What is the balance? 

I think you referred earlier to your own view that workers doubt 
whether that balance is real today. And therefore, people have been 
discouraged from using what was established to be used to be effec- 
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tive to strengthen our economy, to be fair to workers in this coun- 
try. And I want to give you an opportunity just to comment about 
the imbalance or the balance between employer and workers’ 
rights. 

Well, before talking about their rights, if you would talk about 
the balance to engage in union activity, the right to refrain from 
union activity subject to the majority will. What could you tell us 
from your own experience on the board and your background and 
obviously as someone who is not only a participant in this, but also 
someone who brings a great wealth of knowledge and experience 
and understanding the role of the NLRB? 

Ms. Liebman. Thank you, Senator Kennedy. I guess you could 
call me a strict constructionist or maybe even an originalist about 
this law. I believe that the majority’s apparent conviction that Taft- 
Hartley somehow diminished the primacy of collective bargaining 
as a national policy goal is just wrong. I would call it revisionist 
history. 

The Taft-Hartley amendment did not change the basic purpose 
of the law. The law’s overriding aim was and still is to make it pos- 
sible for workers to freely choose collective representation and to 
promote collective bargaining. 

We have a federal labor law in the first place because Congress 
saw the need to help employees win union representation over the 
opposition of employers and thereby, to equalize bargaining power 
between labor and capitol. Taft-Hartley did add provisions to pro- 
tect employees from union coercion as well. And, of course, it added 
the language to Section 7 of the act giving employees the right to 
refrain from union and other concerted activity. 

So employees are free under this statute to choose freely to de- 
cline unionization, to reject the union that has represented them, 
to deal with their employers individually and to cede to their em- 
ployers all effective control over the workplace. They have that 
right. 

But the fact remains that the primary goal of this statute is to 
promote collective bargaining. Free choice exists, which means em- 
ployee free choice and not the right of employers to choose for 
them, a case that Wurtland sort of highlights. 

So as you say, Section 1 of the Wagner Act still remains in place 
making it the policy of this nation to promote collective bargaining. 
And Taft-Hartley itself in Section 201 stated, and I am going to 
read this, “It is the policy of the United States that the advance- 
ment of the general welfare, health, and safety of the nation can 
most satisfactorily be secured by the settlement of issues between 
employers and employees through the processes of conference and 
collective bargaining.” That is in Taft-Hartley itself. 

And finally, the Supreme Court in 1966 put it this way. “The ob- 
ject of the National Labor Relations Act is industrial peace and sta- 
bility fostered by collective bargaining agreements providing for the 
orderly resolution of labor disputes between workers and employ- 
ees.” The board has consistently held up until this one that the pri- 
mary purpose of this act is to promote collective bargaining freely 
chosen. 

There are some cases where there is tension between these goals, 
and the board has always sought to maintain an equal balance. 
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But now it seems that the importance of collective bargaining has 
receded as a national policy goal. In some ways, it seems that labor 
law has been turned inside out. 

Senator Kennedy. Yes. I think I see the red light has gone on. 
Senator Murray planned to represent our committee. She has 
been detained. She has asked me to put her statement and also an 
excellent letter signed by 57 law professors in the record. 

Chairman Andrews. Without objection. 

[The information follows:] 

Prepared Statement of Senator Patty Murray, Chairman, Subcommittee on 
Employment and Workplace Safety 

Good morning. I’m pleased to join Chairman Andrews and my colleagues from the 
Senate and House Labor Subcommittees today. 

We’re here to talk about an issue that is critical to our families — protecting a 
worker’s right to organize. 

I know personally what a union job means. My brother is a firefighter, and it has 
meant a middle class life for him and his family. 

When Congress passed the National Labor Relations Act more than 70 years ago, 
it recognized that a fair labor market can exist only if employers and employees 
both have a respected voice in the system. 

The purpose of the law was to ensure a balanced approach to labor-management 
relations that hadn’t existed up to that point. 

But this President has stacked the deck against workers on the National Labor 
Relations Board. 

And now we’ve seen that balance tipped so far in favor of employers that the 
Board has lost its credibility with workers and with many Members of Congress. 

The Administration has Failed to Protect Workers’ Rights 

At a time when corporate executives enjoy: 

• Multi-million-dollar salaries, 

• Golden parachutes * * * 

• And so many other excesses, 

It doesn’t seem too much to ask to require fair wages, and safe working conditions 
for their employees. 

Yet the Administration and its political appointees have repeatedly failed to pro- 
tect workers on the job, while also restricting their ability to collect overtime. 

This Administration has worked: 

• To undermine the 40-hour work-week, 

• Reduced funding for job training, 

• And vigorously opposed an increase in the minimum wage for years. 

I’m especially concerned that the NLRB now has a pattern of issuing decisions 
that undermine the ability of workers to collectively bargain — blatantly ignoring 
Congress’ intent under the law. 

We’re here today because in September, that Board issued a large number of deci- 
sions that have received loud criticism. 

Our witnesses will discuss these and other questionable Board actions in more 
depth this morning. 

The NLRB Decisions are More of the Same 

Combined, the Board’s decisions attempt to dismantle policies the Administration 
and its supporters don’t like by: 

• Allowing a minority of employees to undo the will of the majority; 

• Sending mixed messages about the value of Board elections; 

• Weakening already inadequate remedies for bad faith employers; 

• And changing the rules of the game for workers who try to exercise their right 
to organize in good faith. 

I find these decisions troubling because they simply don’t make sense. 

They seem to be designed more to carry out the Administration’s agenda rather 
than to follow the intent of the law. 

Of course, Chairman Battista thinks otherwise. But his approach flies in the face 
of what scholars from around the country have said. 

In response to the Board’s decisions, more than 50 distinguished labor law profes- 
sors wrote a letter to Congress, criticizing its reasoning under the National Labor 
Relations Act. 
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I ask unanimous consent that this letter be included in the hearing record. In 
their letter, these professors state that: “the board has regularly denied or impaired 
the very statutory rights it is charged with protecting — the rights of employees to 
join and from unions and to engage in collective bargaining.” 

Protecting Workers’ Rights Should he a Priority for the NLRB 

As Chair of the Senate Employment and Workplace Safety Subcommittee, pro- 
tecting workers’ rights is a critical priority for me. 

And it should be a priority for those government agencies charged with promoting 
the well-being of workers and their families. 

Unfortunately, it seems that many Administration appointees have decided that 
following the intent of the law isn’t important. 

I can’t tell you how many times I’ve had to remind the political appointees at the 
Labor Department that their mission is to stand up for workers — not tip the scale 
even further toward the interests of powerful employers. 

Maybe the NLRB needs a reminder, too. 

I understand that the Board has a tough job. Finding the right balance between 
employers and workers can be challenging. 

But that just doesn’t seem to be the issue here. 

Voters Called for Change 

In last year’s election, America’s voters called for change. And the Democratic-con- 
trolled Congress has responded by sending the Administration a clear message: 

• That the working families of our country are priority number one. 

Still, this Administration has continued down the same old path. 

I hope we will soon have a new Administration and a new Board that are genu- 
inely committed to protecting workers’ rights and putting working families first. 

But today, I look forward to hearing from our witnesses about the impact the 
Board’s decisions are having on workers’ rights 

And I look forward to hearing how they think this Board is measuring up to the 
mission stated in its charter — which is: 

• To encourage collective bargaining by protecting workers’ rights to negotiate the 
terms and conditions of their employment. 

Thank you. 


December 12, 2007. 

Dear Members of Congress: Recent decisions by the National Labor Relations 
Board reflect an ominous new direction for American labor law. By overturning 
precedent and establishing new rules, often going beyond what the parties have 
briefed or requested, the Board has regularly denied or impaired the very statutory 
rights it is charged with protecting — the rights of employees to join and form unions 
and to engage in collective bargaining. The Board’s persistent efforts to undermine 
NLRA protections also have dramatized the need for Congress to enact serious labor 
law reform after nearly half a century with no substantial legislative change. 

Since it was constituted in late 2002, the current Labor Board has mounted an 
aggressive campaign to curtail worker rights under the statute. In periodic waves 
of closely divided, highly partisan decisions, the current Board majority has effec- 
tively removed whole categories of workers from the Act’s coverage; 1 stripped away 
protections promised by the Act; 2 and further diluted the strength of already inad- 
equate remedies. 3 The Board’s decisions are remarkable for their anti-union bias, 
and in that regard remarkably out of touch with the desires of American workers. 
A recent Hart Research poll shows that as many as 60 million workers want a union 
but do not have one. 4 

A key reason why employees are thwarted in their desire for a union is the 
Board’s inability or unwillingness to protect genuine employee free choice. The 
NLRB-supervised elections process too often invites employer coercion or inter- 
ference, and encourages employers to create delays that frustrate and discourage 
workers. The current Board has given employers even greater leeway during orga- 
nizing campaigns — to threaten and intimidate workers for union activities, 5 and to 
impose onerous and ambiguous workplace rules that deter union support and chill 
workers’ exercise of their rights. 6 

As a result of the failure of the NLRA’s representation process to guarantee free 
and fair elections, workers and unions have turned to other organizing strategies. 
One important approach involves securing voluntary recognition through majority 
sign-up, when a majority of workers sign cards indicating their preference for a par- 
ticular union and the employer decides not to contest the card majority. This form 
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of organizing was recognized by Congress in the Act itself and has been endorsed 
by the Board for decades, as well as by the Supreme Court. 7 

In response to the increasing reliance on majority signup by workers who want 
a union, the current Board majority has erected substantial new hurdles to vol- 
untary recognition. More than 70 years ago, section 9 of the Act established that 
a union will be recognized as exclusive representative if “designated or selected” by 
a majority of employees. But the Board has now made clear that it will not protect 
new bargaining relationships created through majority signup and voluntary rec- 
ognition until a minority of workers who oppose the union have a second chance to 
defeat the majority’s choice of union representation. 8 Indeed, the Board now insists 
that employers who voluntarily recognize their workers’ free and uncoerced majority 
choice for a union must post an NLRB notice telling workers how 30% of them may 
force the union to demonstrate majority support a second time. 9 In stark contrast, 
the Board does not require any employer-posted notice that explains to workers how 
to exercise their rights to form, join, or organize a union for the purpose of engaging 
in collective bargaining. 

In addition to its decisions restricting workers’ rights during an organizing cam- 
paign and burdening union efforts to achieve voluntary recognition, this Board has 
repeatedly undermined remedies for employer misconduct. Although the NLRA’s re- 
medial scheme has long been criticized as inadequate, the current Board majority 
has rebuffed various initiatives from past Boards aimed at enhancing compensation 
for victimized employees and overcoming the effects of unlawful employer activity. 
This Board has rejected remedial bargaining orders, broad cease-and-desist orders, 
and so-called “special” organizing remedies; 10 absent such relief, the penalty for se- 
rious employer wrongdoing is too often simply to post a notice and promise not to 
do it again. These notices do far too little to dispel the intimidation and fear created 
by an aggressive, illegal anti-union campaign, and far too little to discourage em- 
ployer illegality in the first place. 

Finally, the current Board has made it more difficult for workers to recover even 
the modest backpay remedy to which the law entitles them when they are fired, laid 
off or denied employment because of their union support. Once such a violation is 
found, the burden has always fallen on the adjudicated lawbreaker to present infor- 
mation that would constitute grounds to reduce the backpay owed an illegally fired 
worker. This Board, however, has turned the remedial process on its head. Recent 
decisions have required employee victims to produce evidence that they searched for 
particular new jobs 11 even while engaged in picketing to get their old jobs back, 12 
or that they would have worked for the employer for the entire backpay period fol- 
lowing their having been illegally denied a job. 13 Board resources must now be di- 
rected away from investigating and prosecuting labor law violations and devoted in- 
stead to reducing the backpay liability of the lawbreaker. The Board’s new direction 
further weakens remedies and makes it less expensive to violate workers’ rights. 

The Congresses that enacted and amended the NLRA from 1935 to 1959 viewed 
collective bargaining as an essential way to maintain and expand America’s middle 
class. This Board’s decisions, significantly eroding workers’ ability to gain the right 
to bargain with their employer for a better future, highlight the need for legislative 
reform and for a return by the current Board to its statutory mandate. We call upon 
Congress to address both of these urgent needs. 

Sincerely, 

James J. Brudney, The Ohio State University Moritz College of Law. 

Cynthia Estlund, New York University School of Law. 

James Atleson, University at Buffalo Law School, the State University of New York. 
Dianne Avery, University at Buffalo Law School, the State University of New York. 
Mark Barenberg, Columbia University School of Law. 

Carrie Griffin Basas, Penn State-Dickinson School of Law. 

Robert M. Bastress, Jr., West Virginia University College of Law. 

Susan Bisom-Rapp, Thomas Jefferson School of Law. 

Christopher David Ruiz Cameron, Southwestern Law School. 

Susan Carle, Washington College of Law. 

Kenneth M. Casebeer, University of Miami Law School. 

Carin Ann Clauss, University of Wisconsin Law School. 

Stephen Clark, Albany Law School. 

Lance Compa, Cornell ILR School. 

Laura J. Cooper, University of Minnesota Law School. 

Marion Crain, University of North Carolina at Chapel Hill. 



68 


Charles B. Craver, George Washington University Law School. 

Ellen Dannin, Pennsylvania State University, Dickinson School of Law. 

Henry H. Drummonds, Lewis and Clark / Northwestern School of Law. 

Barbara J. Fick, University of Notre Dame Law School. 

Richard Michael Fischl, University of Connecticut School of Law. 

Catherine Fisk, Duke University. 

William E. Forbath, University of Texas at Austin. 

Ruben J. Garcia, California Western School of Law. 

Julius Getman, University of Texas School of Law. 

Professor Michael J. Goldberg, Widener University School of Law. 

Jennifer Gordon, Fordham University School of Law. 

Robert A. Gorman, University of Pennsylvania Law School. 

Michael Gottesman, Georgetown University Law Center. 

Joseph R. Grodin, U.C. Hastings College of the Law. 

Seth Harris, New York Law School. 

Michael Hayes, University of Baltimore School of Law. 

Dorothy Hill, Albany Law School. 

Ann C. Hodges, University of Richmond School of Law. 

Karl Klare, Northeastern University School of Law. 

Thomas C. Kohler, Boston College Law School. 

Howard Lesnick, University of Pennsylvania Law School. 

Ariana Levinson, Louis D. Brandeis School of Law, University of Louisville. 

Anne Marie Lofaso, West Virginia University College of Law. 

Deborah Malamud, New York University School of Law. 

Carlin Meyer, New York Law School. 

Maria Ontiveros, University of San Francisco School of Law. 

James G. Pope, Rutgers University School of Law — Newark. 

Rosemary Queenan, Albany Law School. 

Joel Rogers, University of Wisconsin Law School. 

Mitchell H. Rubinstein, St. John’s Law School and New York Law School. 

George Schatzki, Sandra Day O’Connor College of Law at ASU. 
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Senator Kennedy. Mr. Chairman, I hope that — I guess our time 
will be up — we will have an opportunity to talk to this panel a lit- 
tle bit about the nature of the penalties. But we will come back to 
that. My time has run out on this now. But we will come back to 
that, I guess. 

Chairman Andrews. I am sure that we can. Let me make a sug- 
gestion. The House has three votes. The members of the House can 
leave. 

We are going to continue the hearing with Senator Isakson. And, 
frankly, during the absence of the House members, if Senator Ken- 
nedy or Isakson would like more questions, we will come back to 
you, just to be fair. 

So, Senator Isakson, you are recognized. 

Senator Isakson. Thank you, Mr. Chairman. 

I have two questions really. The questions apply to both of you. 
In the new rule with regard to the 45-day open period, it seems to 
me that if a card check system is an accurate reflection of the will 
to organize, then a timely election would verify that. And it seemed 
like the rule change allowed a timely verification of the card check. 
Am I correct in that? 

Mr. Battista. I think you are, Senator. The thing that we were 
concerned about, the majority was concerned about in Dana- 
Metaldyne was that where you have an agreement between the em- 
ployer and the union initially on a neutrality card check arrange- 
ment, that there is the tendency to believe that this is what the 
employer and the union want. And what we have got to focus on 
is what the employees want. 

Do they want this union or not? We did not do away with the 
recognition bar. We just said that you have got a 45-day period to, 
if you don’t want the union, get 30 percent of your colleagues to 
sign a petition. We will conduct an election to determine whether 
the union stays in place or not. 

If you are happy with the union, do nothing. And after 45 days, 
that will be a factor of life. 

It is a little like what the priest did to me when I got married 
20 some years ago. The priest said is there anyone in this church 
that knows why this marriage shouldn’t go forward. If, now speak, 
or forever hold their peace. And maybe that is an analogy that can 
be used to discuss the way we handled this marriage the union and 
the employer in the Dana-Metaldyne case. 

Senator Isakson. Member Liebman? 

Ms. Liebman. The difference is that after your wedding was con- 
cluded, you weren’t given a 45-day window period to get out. And 
I think that is a difference. It is conceivable certainly that after 45 
days if there is an election held that it will confirm the results. But 
there are several things going on here. 
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First of all, let me point out that the Dana decision did overrule 
precedent that was not a decision of the Clinton board. It was a 
decision that went back until about 1960. 

Secondly, what the Dana decision does is quite unprecedented. It 
requires the posting of a notice in the workplace telling employees 
that they have a right to get rid of the union that a majority of 
them have just signed cards for. That is completely unprecedented. 
We don’t have similar kinds of notice postings under our current 
procedures. 

It is also quite unusual and quite contrary to the principle of ma- 
jority — exclusive majority representation in the statute to allow a 
minority of employees — namely, 30 percent — to undo what the ma- 
jority has just expressed a preference for. That just doesn’t happen 
under this statute. 

You can’t change your mind right after an election, even though 
some people might change their mind. You can’t get out of it as 
soon as the election has been conducted. 

And so, even though some cases have said that the election is the 
preferred means, that is not in the statute. There is no statutory 
requirement for an election. And I would add just as a final point 
that a case like Wurtland or Shaw’s reflects again the double 
standard about this reverence for elections. The same reverence for 
elections has not been shown in the situation where employers seek 
to come out of bargaining relationships, as the majority has indi- 
cated, for getting into a relationship. 

Senator Isakson. Thank you. I have one little question, if it is 
all right, Senator Kennedy. 

I am told in the MGM case that MGM voluntarily recognized a 
card system and then after the recognition, the 1-year ban period 
takes place, but 1,900 workers petitioned for an election. And 
NLRB denied those 1,900 workers the right to that election under 
the 1-year ban. Am I correct? 

Ms. Liebman. We didn’t actually call it a 1-year ban. We called 
it a voluntary recognition ban. But it essentially came to about 1 
year. That is correct. And that is consistent with the regular rec- 
ognition bars that have been in place for years and the assessment 
of all the circumstances, the progress of the negotiations. 

In MGM Grand, the parties were using a pretty sophisticated 
method of negotiating the contract, which the board majority at 
that time felt allowed for a little greater time to give the parties 
a chance to work out their differences. That is the concept really 
behind these bars, whether it is a contract bar or certification bar 
or voluntary recognition bar, to give the union a chance to nego- 
tiate an agreement with an employer, particularly a first contract, 
which is much more difficult to negotiate than successor agree- 
ments. Give them a chance. 

Employees may get frustrated during the bargaining process and 
may sort of become skeptical. And so, at any one point of time they 
might say this isn’t worth it. But that is not the concept of the law. 
And these principles have been endorsed by the Supreme Court. 
These rules are not based on any certainty that the union still re- 
tains the majority, but that the process should be given a chance 
to work for a reasonable period of time. 
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Senator Isakson. Well, my only comment is it made sense to me 
that you would change a rule if you actually had a circumstance 
under the old rule where 60 percent of the employees wanted an 
election and couldn’t get one. 

But again, if I am correct in the information I have been given, 
if 60 percent want it, I am thinking the decision NLRB made under 
the old rule in the MGM case, this would have at least provided 
the majority with a timely election to see if it reflected the views. 
That would be my only point. 

Ms. Liebman. Yes, could I just say in response to that that these 
rules do not exclude the right of employees to have an election to, 
in essence, decertify the union? It just postpones it for a reasonable 
period of time. 

There are reasonable intervals during which we will not conduct 
elections so the process can work. And I could point out also that 
if the majority had been unhappy with a case like MGM, it could 
have dealt with that situation under the existing rules by reaching 
a different conclusion as to whether a reasonable time for bar- 
gaining had elapsed. 

But instead it completely gutted the entire principles of law 
about this reasonable period for bargaining, an insulated period 
during which we will not allow challenges to the union’s majority 
status. What they did was a much more radical step. Whereas they 
could have dealt with it just within the existing case law. 

Senator Isakson. Thank you, Mr. Chairman. 

Senator Kennedy [presiding]. Congressman Holt? 

Mr. Holt. Thank you, Mr. Chairman. I must hurry to the floor, 
so let me be very brief. 

I am not a lawyer, not a labor lawyer, but I frequently use the 
phrase that workers have the right to organize. 

Chairman Battista, you said the board is not tilted toward labor 
unions and not toward companies, but rather toward the worker. 
But as I look at the recent decisions about inside organizing or 
salting or the Dana decision or the St. George Warehouse where an 
employee has to prove that he is seeking another job or the BE&K 
Construction that allows employers to punish employees for exer- 
cising their rights, it really sounds to me like this is all for anti- 
union corporations. 

And so, my quick question is should I strike the phrase right to 
organize from my talks, from my vocabulary? 

Mr. Battista. I certainly don’t think so, Mr. Holt. And I cer- 
tainly protect and encourage employees to organize if that is what 
they wish to do. 

Mr. Holt. Well 

Mr. Battista. And our decisions are the same. I would be more 
than happy to discuss each one of those cases with you. But 

Mr. Holt. I would like to pursue that. I must go vote now, but 
it certainly is troubling. And I don’t know enough about the role 
of precedent in NLRB. But I hope that these are not decade-long 
precedents that have been established. This is very troubling. 

Senator Kennedy. Thank you very much. 

Ms. Liebman, let me ask you this question. Isn’t it true that 
early in the act’s history, the card check on majority sign up was 
the law and then the board changed the law to require elections 
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if the employer wouldn’t agree to accept the cards? Now isn’t it 
true the board has even further undermined the majority signup 
process? 

Ms. Liebman. Yes, I think that is correct. There was a proposed 
amendment during the Taft-Hartley process which would have re- 
quired a board election in order for a union to become the rep- 
resentative. That was not enacted by the Congress. And so, it is 
true that — and especially now it is long construed by the board 

Senator Kennedy. So describe then the state of the law. 

Ms. Liebman. The state of the law is that voluntary recognition 
is legal, is certainly legal. One court has said it is a favored ele- 
ment of national labor policy. The board, I think, has made clear 
most recently that in its view it is not a favored element of na- 
tional labor policy. 

And it has clearly constructed obstacles to voluntary recognition, 
clearly removing any incentive for employers to agree to voluntary 
recognition processes. But the law does not require an election in 
order for the union to become the majority recognized representa- 
tive. 

Senator Kennedy. We hear a good deal about the dangers of 
going back to the old days. What were the conditions in the old 
days — did we have the massive corruption of the whole process and 
the system? Was this system abused? 

Ms. Liebman. The election system or the voluntary recognition 
system? 

Senator Kennedy. Both. 

Ms. Liebman. No, I am not aware of abuses of the election proc- 
ess. But what clearly has happened is that unions have become dis- 
illusioned with the election process. And I would add here that 
whether they are right or wrong almost doesn’t make a difference 
because it is the perception that really matters. 

Senator Kennedy. Okay. 

Ms. Liebman. If their perception is the process doesn’t work, 
then it doesn’t work. 

Senator Kennedy. Okay. 

Ms. Liebman. We have got a problem. And clearly, what happens 
is the elections do not occur in quick order. In Canada in some 
provinces, for example, the elections are within 7 days. We don’t 
have anything like that. 

And during this period, employers are permitted to campaign 
against the union, and employees can become intimidated and lose 
interest over the course of time. And then there are the delays of 
the legal process while various issues can be challenged and appeal 
processes take place. 

And then there is the ability to challenge the process at the end, 
even if the union does win and is certified. The employer can refuse 
to bargain and further delays can occur while the case proceeds to 
the court of appeals. 

So it may not happen in every case. It may not happen in even 
half of the cases. But it certainly is not impossible for years to go 
by before the union sits down to negotiate a first agreement with 
the employer. That, I think, is an abuse of the system when that 
occurs. 
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Senator Kennedy. Let me move toward the issue of penalties. 
And I would like to ask Ms. Liebman. In your testimony you criti- 
cized the board for creating new obstacles to back pay awards. And 
I was particularly struck by the Grosvenor Resort case where the 
board said the workers who wait more than 2 weeks to start their 
job search should be penalized for their idleness. 

And the issue is what impact do these cases of weakening the 
remedies have on the board’s ability to meaningfully enforce the 
law. We all know if you don’t have an effective enforcement that 
that undermines the integrity of the law. 

We are going to hear later from Feliza Ryland, who is going to 
testify, who in 1996 went out on strike with 44 coworkers to pro- 
test employers’ refusal to bargain in good faith. Fired several days 
later. Her discharge is the subject of the board’s decision, in Gros- 
venor Resort issued in September 2007. 

And we saw that in 1998 the judge agreed that the employer had 
acted in bad faith and had illegally fired her, ordered the manage- 
ment to offer the jobs back and give back pay. She never got the 
back pay. In 2001, 5 years after the illegal firing, the NLRB agreed 
with a judge who ordered the same thing but never received any 
back pay. 

In 2002, the federal court enforced the NLRB, didn’t get any 
back pay. In 2005, the judge held back pay hearings and ordered 
the Grosvenor to pay up to $10,000 in back pay, never got any back 
pay. In September 2007, the NLRB issued a decision reducing the 
back pay to $2,400 because, according to them, she didn’t leave the 
picket line and get a new job fast enough. 

What is going on here? If that doesn’t sound like a system that 
is broken, I don’t know one that is. 

Ms. Liebman. I would agree, Mr. Chairman. This statute, of 
course, was the first of — really, the first of the workplace statutes 
to be enacted. And it has historically been considered to have very 
weak remedies. It has got the weakest remedies of any discrimina- 
tion cause of action of all the workplace statutes. 

All the board is permitted to do by statute is to award back pay 
and order reinstatement. The back pay remedy itself has been 
weakened, though, because of the duty to mitigate back pay dam- 
ages. No compensatory damages are possible under this statute. 

And so, in the best of circumstances what the employees get by 
way of back pay is a weak remedy. The purpose of a remedy, of 
course, is to compensate the victim of discrimination and to deter 
wrongdoers. These remedies do nothing, certainly, to satisfy either 
element of the remedial principle. 

The difficulties, of course, are compounded by the long, long 
delays that these proceedings take. So by the time a discriminatee 
actually receives back pay, it is probably fairly meaningless to 
them. In the meantime, they have had to go on with their lives. 

And so, a situation like Grosvenor — and I was not on that case. 
Member Walsh dissented in that case, but I find his dissent per- 
suasive in that I think it is very unfortunate that the majority used 
the language that they did where they said that to delay — if a per- 
son delayed for 2 weeks in seeking interim employment, that would 
reward idleness. 
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That is very unfortunate language. And I guess I would conclude 
by agreeing with you that I think this is a symbol of the fact that 
the system is broken or the law is quite ineffective. 

Senator Kennedy. Mr. Battista, when you hear that kind of 
chronology and over that period of time, what does it mean to you? 

Mr. Battista. I, frankly, Senator, am appalled by that kind of 
chronology. I am thankful that 98 percent of our cases are disposed 
of very quickly. And this is sort of an aberration. 

I am also proud of the fact that this year we got 48 of the 50 
oldest cases at the board out, including Grosvenor. And we were 
able to get the case out. But, you know, I am very much opposed 
to having cases languish at the NLRB. And I have done my best 
in 5 years to try to get those cases out. 

Senator Kennedy. Well, this happens. I mean, this goes on. This 
happens. I mean, what is your understanding of what the average 
back pay award is? 

Mr. Battista. I have not got an average back pay award. 

Senator Kennedy. Well, would you be surprised that it is 
$3,650? 

Mr. Battista. I don’t know, Senator. 

Senator Kennedy. Well, you must know as the chairman what 
the penalties are. I mean, this is rather startling that the head of 
the board doesn’t know what the penalties are. 

Mr. Battista. In terms of penalties, we have never looked at 
them as penalties. Back pay has really been viewed as a remedy. 
And in terms of 

Senator Kennedy. Well, what the remedies are. 

Mr. Battista. In terms of the remedies, though, it is dependent 
on a number of things: how long the person has been off, whether 
or not the person has attempted to mitigate the losses, which the 
law requires. And so, I don’t have any average number at my fin- 
gertips. I will be more than happy to attempt to get that for you, 
though, sir. 

Senator Kennedy. Well, each year 30,000 workers receive back 
pay, 30,000 workers receive back pay after the NLRB found that 
employers had violated their rights. Now I just asked you what the 
average back pay award was — $3,600. Does that sound to you as 
an adequate kind of remedy? 

Mr. Battista. It doesn’t, and it sounds low. But I, again, don’t 
have any — I know that this past year in 2007 we collected $110 
million of back pay. So that number that you have sounds low, but 
I don’t have the facts at my disposal to answer the question. 

Senator Kennedy. Well, I think it is worthwhile to investigate 
because I think that they are not even — in terms of trying to have 
the general kinds of awards to individuals, both in terms of back 
pay and for other violations of rights — sufficient. Your characteriza- 
tion of those — do you think that they should be increased? Do you 
think they are doing the job? 

Do you find that your door is beaten down by employers saying 
“don’t be considering these kinds of penalties because we can’t take 
it?” Or do you think it is more of a slap on the wrist to these cor- 
porations, $3,600 as a cost of doing business? What is your experi- 
ence? What are they telling you? 

Mr. Battista. Back pay is what the statute 
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Senator Kennedy. How many complaints do you have from cor- 
porate America about these penalties being too high? 

Mr. Battista. I don’t believe I have gotten any complaints from 
corporate America. 

Senator Kennedy. Well, what does that say to you, that they are 
too high or too low? They are not complaining about it. What does 
it say to you? 

Mr. Battista. I guess I wouldn’t expect to get complaints from 
either corporate America or anyone else. I don’t make the law. I 
just enforce it, Senator. 

Senator Kennedy. Let me move on to the balance between the 
employer and workers’ rights. I think through the history, the 
board has had to balance the employers’ interest and the rights ac- 
corded to the workers under the law. And, for example, the board 
had to balance employers’ free speech rights with workers’ rights 
not to be threatened or intimidated during a union organizing cam- 
paign and employers’ private property rights with workers’ right to 
have access to union organizers. 

Ms. Liebman, do you want to just comment about the change and 
the shift as you perceive it? We have commented earlier, I think, 
about the legislation and the balance between engaging in union 
activity, and refraining from union activity. I am interested in your 
assessment, both the historical and the present balance in this 
area. 

Ms. Liebman. Yes, thank you, Mr. Chairman. As I mentioned in 
my opening statement, the recent board’s decisions have quite fre- 
quently held that employee rights to engage in union or other con- 
certed activity must yield to a variety of business interests. And 
those include employer free speech rights. 

Senator Kennedy. It is ironic when the same board also trum- 
pets the primacy of employee free choice in this statute because 
employee free choice cannot really be free if employers are free to 
intimidate their workers in connection with their selection of a rep- 
resentative or in connection with their engaging in concerted activ- 
ity. And more and more this board has said that employer free 
speech rights trump the statutory rights and allow employers to 
engage in conduct and to make statements to engage in commu- 
nications that under previous law clearly would have been consid- 
ered unlawful. 

They have done this not by reversing precedent, but essentially 
just ignoring or sidestepping longstanding precedent under this 
part of the law. And this clearly stifles the right to engage in free 
choice and free exercise of statutory rights. 

Senator Kennedy. On related, sort of subject matter — and that 
is the board has been criticized for providing fewer rights to fewer 
workers. For example, the board took away the right of nonunion 
workers to have a witness or some kind of representative with 
them when they are being investigated by their employer. Also the 
board has issued a number of decisions excluding broad categories 
of workers, especially many nurses and construction workers from 
the law’s protections. 

What effect do you believe these decisions have had on the work- 
place? And what steps do you believe are necessary to ensure the 
board fulfills its statutory duty to ensure collective bargaining? 
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Ms. Liebman. Thank you for the question. I think it is quite clear 
the trend has been to apply the statutory coverage provisions in a 
very narrow way. Earlier this morning someone mentioned the San 
Manuel decision. And that is the one notable exception to this 
trend. And that is where the board held that the statute applied 
to employees working for tribal casinos. 

But other than the San Manuel case, the trend has been to nar- 
row the coverage of the law, particularly with respect to different 
kinds of employees, different kind of workers that are emerging in 
the workplace, including contingent workers or the increasing use 
of graduate teaching assistants in universities as universities feel- 
ing the economic pinch have turned more and more and more to 
using graduate teaching assistants instead of professors. 

And so, wherever there seems to be some new kind of worker 
looking for representation, it seems that the board majority has ap- 
plied a very narrow construction of the statutory provisions and ex- 
cluded them from the coverage of the act, which means that the act 
really is not applying to people who work for a living who give their 
services in turn for some kind of compensation, which really is the 
common law definition of an employee. 

Senator Kennedy. I don’t know how long our colleagues are 
going to be tied up over there, but I am enjoying it. I admit. I never 
thought I would be chairing a House hearing. I don’t know quite 
that I had that in mind but it is a great honor. Let me add that 
very quickly. 

I am interested, if you would, Ms. Liebman, to respond to the 
questions about reversing precedents. I think that this is impor- 
tant, the Clinton board versus the Bush board. I think Chairman 
Battista gave a very strong statement on that. I think it is impor- 
tant that we have in the record your view. 

Ms. Liebman. Yes, I appreciate the opportunity to reply to that. 
I haven’t had the time to study the figures cited by Chairman 
Battista, who quotes from Roger King a management lawyer’s 
speech. But the real issue is not the number of precedents that 
have been overruled. The real issue is the reason for the overruling 
and the substance of the change in the law. 

I would point out, by the way, that there are other ways of devi- 
ating from established law besides honestly and openly overruling 
precedent. For example, there is narrowly construing existing 
precedent or distinguishing cases away or simply ignoring them if 
they stand in the way of a desired result. And that we have seen 
quite a bit. I just mentioned some with respect to employer free 
speech rights. 

In addition, if you look at the board’s cases of the last 5 years 
and if you are able to read the footnotes in those decisions, you will 
see dozens and dozens of footnotes where existing precedent, many 
of it very longstanding, is questioned by one or more members of 
the majority in a way probably signaling to practitioners that these 
issues are open and certainly sowing confusion and uncertainty 
about the state of the law. 

As the Supreme Court has made clear, there is nothing inher- 
ently wrong with an administrative agency overruling precedent. 
In fact, it can certainly be appropriate. When changes in the econ- 
omy or the workplace show that an old legal rule is outdate or 
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where experience shows that an old rule is unworkable, where 
there are conflicts within the case law that need to be resolved, or 
when more careful examination shows that a prior board’s rea- 
soning was flawed. In all those kinds of situations, overruling 
precedent is acceptable and even justified. This is an administra- 
tive agency, not a court. 

In my view, when the Clinton board reversed precedent, it did 
so for these kinds of reasons that I have just outlined. And the af- 
fect of the reversals was to bring the board’s law into closer har- 
mony with the goals of the statute, which I have articulated before, 
to promote collective bargaining freely chosen. 

In my view, the Bush board has done the opposite with respect 
to overruling precedent. And Member Walsh and I have tried care- 
fully to explain why we think that in our dissenting opinions. 

Senator Kennedy. Okay. 

Ms. Liebman. Thank you. 

Senator Kennedy. I am going to give you both a chance. You 
have referred to it, but I think it is important to get your indi- 
vidual views about what you think the overall impact of the past 
5 years have been on the collective bargaining process. Do you 
think that it has been enhanced? Do you think it has been dimin- 
ished? 

Chairman Battista? 

Mr. Battista. I think, Senator, that the past 5 years we have at- 
tempted to decide cases on the basis of the law, apply the facts to 
the law, and reach a decision. I think there has been an emphasis 
on free choice for employees in our decisions. Once that choice is 
made, we certainly encourage collective bargaining. But I think 
that that is true. 

I think where we have moved precedent it has generally been 
back to the precedent that was long-recognized before the Clinton 
board overturned it. I think that perhaps the pendulum just moved 
a little bit from the left to the right and maybe into the center. And 
I hope that that is what these 5 years are looked at. 

Senator Kennedy. Yes, I am never sure what these left and right 
references really mean. I think I understand your comment, but I 
am not sure that they are good or necessarily accurate measure- 
ments when you are certainly talking about workers’ rights. 

Ms. Liebman, I know you have referred to this in other answers. 
Perhaps you would just summarize your view. 

Ms. Liebman. Yes. Let me start by saying that I think the 
most — perhaps the most notable thing about the last 5 years is the 
increasing disenchantment with the board, with the board’s deci- 
sions, but not just with their decisions, with the decision-making 
process, with the perception of the integrity of the process and a 
disenchantment with the law itself, the law’s ability to actually 
protect workers’ rights. I think that has been the most significant 
impact of the last 5 years. 

A significant policy choice of this board has been to elevate free 
choice. And in these cases, it has always been the choice to reject 
union representation over the promotion of collective bargaining. 
To my knowledge, this is the first board to articulate the ranking 
of statutory policies in this way. In fact, the only authority I have 
found in the board’s case law for articulating the policy weighing 
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that way was in a dissenting opinion in, I think, 1983 or 1984 by 
former Chairman Donald Dotson. 

So in so doing, I think the board has presented its own dramatic 
policy decision as a simple matter of statutory interpretation. And 
this fifth dramatic policy decision, I think, colors everything that 
this board has really done by elevating essentially the right to re- 
frain over promoting collective bargaining. 

This statute is not neutral about collective bargaining. It says ex- 
pressly that the purpose of this — or the policy of this nation is to 
promote collective bargaining. The agency is neutral with respect 
to the parties that come before it. But it is not neutral as to the 
policy goals, which are to promote collective bargaining freely cho- 
sen. 

And last, I would say — and I made this point in my opening 
statement — that when the decisions and the policy choices so con- 
sistently seem to favor employer interests or oppose unionization or 
impede collective bargaining, I think there is a problem. Thank 
you. 

Senator Kennedy. Let me 

Mr. Battista. Senator, if I could 

Senator Kennedy. Yes. 

Mr. Battista [continuing]. I would like to make one comment. 
With regard to encouraging collective bargaining, I would like to 
note from the paper that I have submitted for the record that Ar- 
chibald Cox stated that the Taft-Hartley Act “represents a funda- 
mental change in philosophy which rejects outright the policy of en- 
couraging collective bargaining.” That is on a 1961 Harvard Law 
Review volume. 

The fact of the matter is I think that the Taft-Hartley Act did 
work changes and did result in a more neutral stance by the board. 
But I disagree with Professor Cox. Once employees make clear 
their decision to be represented, then I think the agency has an ob- 
ligation and does encourage collective bargaining. 

Senator Kennedy. Well, we will come back. Didn’t you sign on 
to the Terracon case, the 2003 Terracon case that said that the 
purpose of the act is to promote collective bargaining? 

Mr. Battista. I don’t disagree that it is. 

Senator Kennedy. Okay. 

Mr. Battista. It is when that promotion begins. 

Senator Kennedy. All right. Let me just ask finally because then 
I know the others are here. 

Ms. Liebman, just the final question. The Supreme Court has 
held that workers who work for nonunion employers in order to or- 
ganize from within, sometimes called salts, are entitled to full pro- 
tection of the National Labor Relations Act. The Supreme Court 
has held that. 

Yet in several cases this year, the board’s decisions seemed de- 
signed to do an end run around that Supreme Court’s decision and 
to treat these union salts as second-class citizens. Aren’t the cases 
like the Oil Capital Sheet Metal and the Toering Electric Company 
contrary to the spirit of the Supreme Court’s protection for union 
salts? 

Ms. Liebman. I would say so, Mr. Chairman. The Supreme Court 
in the Town and Country case made clear that a salt, as they are 
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known, employees seeking to be hired in order to both uncover 
anti-union discrimination and to organize the workforce when 
hired, have the full rights of statutory employees. 

In the Toering decision, the board, I thought quite startlingly, 
said that people who don’t prove that they have a genuine interest 
in going to work are not statutory employees. That seems directly 
contrary to what the Supreme Court has said. 

I might add also that the Oil Capital decision and Toering de- 
parted from a decision of the Clinton board entitled SES which set 
out the framework for approving and litigating cases involving 
salts and hiring discrimination. That was a bipartisan decision at 
that time and seemed to work well. It was approved by the courts. 

And they took that both Toering and Oil Capital has deviated 
from that precedent as well in a way that I would suggest to you 
just represents a hostility toward the practice of salting. 

Senator Kennedy. Thank you. 

I relinquish the gavel to my friend and colleague, Mr. Andrews. 
I have enjoyed this thoroughly. I mean, it is unique. I don’t have 
this opportunity over in the Senate, unlimited time, no Republicans 
here to correct me around. This is a dream come true. It has taken 
45 years to get here. 

But thank you. You have been very responsive and courteous. 

I thank the chair. 

Chairman Andrews [presiding]. Well, I would like to thank the 
chairman for his filling in for us here. Senator Kennedy can now 
write in his memoirs that he got to chair a House subcommittee. 
And I can tell my children that Senator Kennedy was my under- 
study. Not bad, not bad. 

I do want to ask just a couple of questions before we go to the 
next panel. I have not had my chance to question this panel. 

I want to thank the witnesses for their patience and their partici- 
pation here this morning. 

Mr. Chairman, in discussing the Dana and Wurtland decisions, 
you indicated they were both about cards. That is obviously true. 
But I wanted to walk through my perception that there is a pretty 
significant contradiction. 

In the Dana decision, if I am not mistaken — correct me if I am — 
the majority decision draws a distinction between representation 
decision by majority signup and representation decision by ballot. 
If I read that decision correctly, the reasoning is that the bar on 
reconsideration of recognition does not apply now to circumstances 
where the union was recognized by a majority signup. Is that 
right? 

Mr. Battista. I am sorry, I didn’t hear the question. 

Chairman Andrews. For 40 years we have had a precedent 
where there is a bar on reconsideration of the recognition decision 
for a “reasonable period of time,” which has, I think, been broadly 
interpreted as 2 years or 3 years by the case law. 

Mr. Battista. Right. 

Chairman Andrews. That bar no longer applies under this prece- 
dent in the case of majority signup leading to the recognition of the 
union. Is that right? 

Mr. Battista. No, there is a recognition bar. And that is for a 
reasonable period of time. 
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Chairman Andrews. Right. 

Mr. Battista. It is not for any particular period of time. 

Chairman Andrews. Okay. Does that bar now apply in the case 
of majority signup equally as it does with the secret ballot recogni- 
tion? 

Mr. Battista. No, it just applies to a card check situation where 
there is a majority signup. 

Chairman Andrews. Okay. Okay. 

Mr. Battista. And there is a recognition. Then there is a rec- 
ognition bar. Where there is an election, the law has a certification 
bar. The union is then certified as the collective bargaining rep- 
resentative. And that bar is irrebuttable for a period of 1 year and 
then rebuttable after that. 

Chairman Andrews. But isn’t it fair to say that before the Dana 
decision, the same bar applied to majority signup and secret ballot 
elections? 

Mr. Battista. No. 

Chairman Andrews. It didn’t? 

Mr. Battista. The recognition bar, which is a reasonable period 
of time, would apply to a situation where an employer recognized 
the union on the basis of a card check. The certification bar would 
be the bar that resulted as a result of the union winning an elec- 
tion. 

Chairman Andrews. But at the very least, the Dana case stands 
for the proposition that as little as 22 days can be a reasonable pe- 
riod of time before decertification can be considered. Right? Wasn’t 
that the facts of that case — 22 days after the employer voluntarily 
recognized the bargaining unit, there was an effort to decertify, and 
the petition was heard. Right? So isn’t there a much shorter period 
of time now before something is 

Mr. Battista. I don’t believe so. I think what you have is with 
Dana there was a petition that was filed. That petition was dis- 
missed by the regional director. And that is how the case got up 
to us. 

Chairman Andrews. But then the petition was 

Mr. Battista. Under our decision 

Chairman Andrews. Right. 

Mr. Battista [continuing]. We said that where you have a rec- 
ognition, you are to notify the National Labor Relations Board, the 
regional office, of the fact of the recognition. And then there is a 
notice that is posted that gives the employees 45 days to petition 
if they wish. And if they don’t wish, the recognition bar kicks in 
after the 45-day period and goes on for a reasonable period. 

Chairman Andrews. Member Liebman, do you think that the de- 
cision is as narrow as the chairman just characterized it? 

Ms. Liebman. Is that narrow? No, it is not as narrow because, 
well, the decision itself upsets what had long been the principles 
about voluntary recognition and the insulated period that would 
follow a voluntary recognition to allow the parties a chance to bar- 
gain collectively. 

Now, there is 45 days that, for one, kicks in where there is no 
insulated period. Campaigning can go on against the union. The 
employer may be reluctant to even begin bargaining with the union 
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during that time because of the uncertainty of what is going to 
happen. 

The union may be subject to attack to its majority status during 
that 45-day period. And so, there is just the opposite of an insu- 
lated period that occurs. And if an election is actually scheduled 
and occurs, the open-endedness could go on for far more than 45 
days. 

So to say that this is just — I don’t remember exactly how the 
chairman put it — but a postponement is really much too simplistic 
and much too — well, it doesn’t do justice to what their decision did 
in the dramatic change in the whole process that this decision 
brought about, plus the notice itself. Right after a majority of em- 
ployees have freely indicated they want union representation, the 
notice goes up in the workplace that says that you have a right to 
get rid of the union. That is unprecedented. 

Chairman Andrews. Thank you very much. 

We are going to proceed to two members that have questions for 
this panel and then quickly to the next panel. 

And we begin with Mr. Tierney. Mr. Tierney is recognized for 5 
minutes. 

Mr. Tierney. Thank you, Mr. Chairman. 

I thank our witnesses for being here today. 

Attorney Liebman, just direct your attention to the Worcester, 
Massachusetts case for a moment. And we talked a little bit ear- 
lier. I think somebody mentioned that they were looking at prece- 
dent that had been set during the Clinton administration. But in 
that case, precedent was set back in the 1960s, I think 1962, about 
the idea of balancing the interest of employees to self-determina- 
tion and the interest of labor stability. 

And it was in the middle of a 5-year contract, the 3rd year in 
when I understand that that employee decided that they would like 
to get out of that representation. And the board instead of going 
along with general counsel’s recommendation, which was to adhere 
to the integrity of the contract or the life of the contract, decided 
that at this point in time the employer could just pack up and 
move on. 

Can you describe to me, you know, what damage that does to 
that balance of interests that have been going on for some 40 odd 
years? 

Ms. Liebman. Yes, I believe you are speaking of the Shaw’s case. 

Mr. Tierney. Exactly, exactly. 

Ms. Liebman. I dissented in that case. And I believed that the 
decision was wrong for a number of reasons. First of all, it allowed 
an employer who had agreed to a 5-year contract to withdraw rec- 
ognition from the union after 3 years. Under board procedures, the 
employer would not have been permitted to file for an election, 
what we call an R.M. petition. 

The employer couldn’t do that. But the board majority said the 
employer could exercise its option just to unilaterally withdraw rec- 
ognition. 

And that was even though the employees themselves had filed a 
petition which could be entertained by the board after 3 years of 
a contract. There is a 3-year contract bar that after 3 years, the 
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board does entertain petitions filed by employees or by a rival 
union. It just won’t entertain a petition filed by an employer. 

So clearly, the decision upsets the balance that I spoke about and 
also impairs the integrity of collective bargaining and the integrity 
of contracts. This employer agreed to a 5-year contract, presumably 
got something for that agreement, in return for that agreement. 
And we are allowing now that employer to walk out. 

As I mentioned earlier, again, I think the rhetoric of the major- 
ity’s decision was a terribly unfortunate because they said that to 
not justify, to not allow the withdrawal of recognition would force 
people to endure union representation that they didn’t want. I have 
never seen comparable language used with respect to employees 
who have to wait for years to enjoy the benefits of union represen- 
tation. 

Mr. Tierney. Mr. Chairman, Chairman Battista, I have got to 
tell you that, you know, when I read the decision, I get the same 
inference from that. You are just taking an unsolicited whack away 
on that. 

How do you reconcile dumping 40 years of precedent in a case 
like that? 

Mr. Battista. I don’t believe that that issue had come up before. 
I believe there was a 5-year agreement. And the employees, with- 
out any employer instigation, presented the employer with a peti- 
tion to get rid of the union. The question was what should we do 
with that. 

From a contract bar standpoint, the employer is certainly barred 
from acting in terms of for the 5 years. The question is how do you 
then give vent to or give meaning to what the employees want to 
do. 

Mr. Tierney. Well, what do you say 

Mr. Battista. And what they did was withdraw recognition. 

Mr. Tierney. What do you say to the fact that they could have 
had an election, which was authorized? 

Mr. Battista. Well, they could have had an election. I believe 
there were blocking charges filed in that case. And if an unfair 
labor practice charge is filed, it will block the election until such 
time as the investigation is finished. 

Mr. Tierney. Which would seem appropriate. But, I mean, what 
do you say about the whole idea of labor stability, about the integ- 
rity of the contract? I mean, it just seems that you went to unusual 
lengths to destroy both of those principles. 

Mr. Battista. I think from the integrity of the contract there is 
a 5-year bar for the parties. For the board, we had to make the 
board majority, and we just had to make a decision between em- 
ployee choice and stable bargaining relationships. And here the sta- 
ble bargaining relationship was over 3 years, and the employees 
wanted to make a change. 

Mr. Tierney. Well, see, you could have let them have an election, 
but you chose not to go through the board’s own process of election. 

Mr. Battista. It wasn’t the board that made the choice. It was 
the employer that made the choice. 

Mr. Tierney. Well, you allowed the employer to make the choice. 
I mean, now we are doing semantics here. 

Mr. Battista. And we 
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Mr. Tierney. You had the option as the board to say there is a 
process here and there is a balance to be struck, they are going to 
have an election. If that is what they want, they can go through 
that process, but we are not just going to unilaterally come in here 
and dump 40 years of precedent on this thing. 

Mr. Battista. Well, I 

Mr. Tierney. Just let them have the election, have them go 
through that process and go through the whole procedure. 

Mr. Battista. I don’t believe that there was any precedent that 
required an election. 

Mr. Tierney. Well, precedent or not, why didn’t you just let them 
go through the normal process? 

Mr. Battista. Because I think we made an evaluation as a board 
and as a board majority that looking at employee free choice in this 
instance, they are wanting to make a change. And contract sta- 
bility — the 3 years had passed. There was a period in which 
the 

Mr. Tierney. I have to tell you, Mr. Chairman, given the lan- 
guage, the unfortunate language that you used, I find it hard to 
think that the three of you were being champions for unions and 
labor in that case. 

Chairman Andrews. The gentleman’s time 

Mr. Tierney. I yield back. 

Mr. Battista. Well, maybe we were being champions to the em- 
ployees. And it might not be champions to unions, but certainly to 
the employees, Mr. Tierney. 

Chairman Andrews. The gentleman’s time is expired. 

The chair recognizes the gentleman from Georgia, Dr. Price, for 
5 minutes. 

Dr. Price. Thank you, Mr. Chairman. I appreciate you holding 
this hearing. I guess it is fitting that at this time of year in this 
session, at this time in the session that we are sitting here in a 
hearing that I think would be charitably called political. I guess 
one could draw other conclusions. But I appreciate the opportunity, 
hopefully, to shed a little light on some principles. 

Ms. Liebman, you have in some way in your comments seemed 
to connote or imply that freedom ought not be the paramount prin- 
ciple by which we act as a nation in employer and employee rela- 
tions. You also mentioned curiously — I had to write it down — that 
private property rights ought not — they ought to be subservient to 
something else and that free speech ought to be subservient. 

I just find it curious and troubling that we want to fall back on 
principle for the NLRB, but the principle upon which we want to 
fall isn’t the Constitution, the rule of law, freedom, and what 
Americans across this nation hold dear, which is, I guess, why I 
find it amusing at best that we are here in December talking about 
these issues when we know that this majority began the year re- 
moving the right to a secret ballot for employees to form a union. 

Mr. Wu. Will the gentleman yield? 

Dr. Price. So the desire — I beg your pardon? 

Mr. Wu. Would the gentleman yield? 

Dr. Price. Who is asking? 

Mr. Wu. The gentleman from Oregon is asking. 

Dr. Price. Absolutely. 
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Mr. Wu. Has the gentleman ever seen an election in the way 
that it is contested? 

Dr. Price. Reclaiming my time, clearly, you see the politics of the 
nature from the other side. So I think that principles of freedom, 
principles of free speech, principles of private property rights ought 
to be paramount, ought to be paramount. 

When I hear the chairman talk about the progress that has been 
made on the board — and I am not intimately familiar with the ac- 
tivities of the board. I have attempted to bone up on that. But 
when I hear that the caseload has significantly decreased by hun- 
dreds, that the delay in cases has significantly decreased by hun- 
dreds and that the number of cases that were overturned by the 
previous administration’s NLRB that overturned precedent and the 
number of years of precedents compared to this, I think it belies 
any true accusation on this board that it is not living up to the ap- 
propriate standards that it was and that it has not been fair in its 
process. 

So I think that it is important to appreciate why we are here. 
And it is important to remember that in the context of previous 
boards, I would suggest that somebody looking from the outside 
who didn’t have any ax to grind at all would say that this was a 
board that was working relatively well and maybe even better than 
in the past and was being respectful of precedents to a greater de- 
gree. 

I represent the 6th District Georgia, which is Northern Suburban 
Atlanta, a lot of small businesses, lots of small businesses and folks 
who are very concerned about cases in which salting occurs. 

And so, I would like to ask, Mr. Chairman, if you would please 
comment on the issue of salting, comment on the board’s stance as 
it relates to salting and whether or not any changes you believe 
would be recommended to this committee and vis a vis salting. 

Mr. Battista. While, I have no legislative changes, I can tell you 
certainly what we have done from a decisional basis. We follow 
FES, which is a Clinton board decision dealing with whether or not 
someone has been improperly terminated and the burden of proof 
in that insofar as a salt goes. We have made a couple of changes. 

We have looked at where a salt is unlawfully terminated. We 
have looked at the length of the back pay period. And the salt, un- 
like another employee who might be seeking indefinite employ- 
ment, is there for a fixed period of time to organize the employees 
or, if they are unsuccessful, then to move on to another employer 
where they can organize the employees. 

And so, we have said that the normal presumption that back pay 
would continue on indefinitely doesn’t apply in the case of the salt. 
And you have got to look to the 

Chairman Andrews. Excuse me, Mr. Chairman, if I could ask 
you just to wrap up quickly because the time is expired. So if you 
would finish your thought. 

Mr. Battista. We fine tuned it really with Oil Capital and our 
decision in Toering, really. 

Dr. Price. Thank you. 

Mr. Chairman, may I inquire of the chairman just a question re- 
garding this panel? 

Chairman Andrews. Sure. 
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Dr. Price. It is my understanding that the minority wasn’t al- 
lowed a witness on this panel. Is that correct? 

Chairman Andrews. I don’t believe that is correct at all, no. 

Dr. Price. So the minority was solicited and had an opportunity 
to see the panel member here? Is that correct? 

Chairman Andrews. Well, I would note that the chairman of the 
National Labor Relations Board was appointed by the president — 
NLRB was appointed by the president. 

Dr. Price. I would note as well that the member is appointed by 
the president as well, has been on two occasions. 

Chairman Andrews. My understanding is the minority was con- 
sulted about the witnesses at this hearing. 

Dr. Price. And I appreciate that. I would just ask you to check 
with your staff regarding that. Thank you. 

Chairman Andrews. The chair recognizes the gentleman from Il- 
linois, Mr. Hare. 

Mr. Hare. Thank you, Mr. Chairman. 

And let me just say with all due respect to my friend from Geor- 
gia, I don’t think it really matters what month we have these hear- 
ings. I don’t see these hearings as political at all. I think we have 
an obligation to have people come before this committee and to be 
able to ask questions. 

Mr. Chairman, let me just respectfully disagree with that assess- 
ment of the NLRB. I guess I am one of those people you referred 
to as — I am trying to remember the term, and it will come back to 
me. But I served 13 years in a union. And I worked for a member 
for 24 years. I have been here for a year. 

So I think I have 28 years of being able to look at labor boards 
and working with them and seeing decisions. I will be very candid 
with you from my perspective. We are just going to have to agree 
to disagree. I don’t think I have ever seen a labor board so tilted 
against unions, against working people and more in favor of em- 
ployers than this board in the 28 years. 

I think it was special interest you said. So with all due respect 
to the people in organized labor and unions, I consider them special 
interest because they are special people. 

I am looking at some of the decisions that have been made here 
where large groups have been excluded from NLRA protection, in- 
cluding — excuse me — graduate teaching assistants, disabled indi- 
viduals working as janitors, faculty members, newspaper carriers 
and haulers, temporary employees working jointly for a supplier- 
employer and a user client unless both employers consent, and 
hundreds of thousands of professional technicians and skilled em- 
ployees by radically broadening interpretation of the NLRA term of 
supervisor. 

The other thing I am very disturbed about is you have given em- 
ployers greater leeway to intimidate course workers during orga- 
nizing campaigns, from my perspective, also for people to — one of 
the other loopholes that this board has decided to create — and by 
the way, the trouble that I have with this board is you are not just 
following the law, I think you are trying to interpret it internally 
and then change it when you can when it fits. 

For example, the board held in one of your September cases that 
employers can condition severance pay on workers’ agreement to 
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waive their rights to report their employer’s illegal conduct. And 
this rule essentially allows employers to buy their way out of 
breaking the law. 

The EEOC treats such coercion as illegal, and it sues employers 
who make these kinds of threats. So I have a very difficult time 
understanding why the board would make decisions, you know, 
other than if we are talking politics here, I think we may be view- 
ing this from a political perspective. 

And I would like to ask the member, if I could, you know, do you 
see partisanship, you know, on this NLRB as contributors to this 
anti-union sentiment, or it is just merely a symptom of what is 
happening? And from your viewpoint — I know you have dissented 
on a number of these things — do you think that this board is, in 
fact, trying to reinvent the wheel here instead of enforcing what we 
have? 

But I will tell you again having said this, I am very, very con- 
cerned that ordinary people and their rights are being adversely af- 
fected by decisions that this board makes. And if they don’t like 
them, they just change them. And I don’t know if you would concur 
with that. I would be interested in any thoughts you have. 

Ms. Liebman. Is that question for me? 

Mr. Hare. Yes. Sorry, a lengthy one. 

Ms. Liebman. Thank you. I would be very hesitant to ascribe mo- 
tivation to my colleagues on the board. 

Chairman Andrews. I don’t believe your microphone is on, Mem- 
ber Liebman. Thank you. 

Ms. Liebman. Thank you. I would be hesitant to ascribe motiva- 
tion to my colleagues on the board. I would prefer rather just to 
look at the decisions themselves, the process of the decision making 
and the impact of the decision-making. 

And as I said in my opening statement, I think that when you 
look at the policy choices that have been made over the past 5 
years, you see that there is a kind of constant drumbeat, that there 
is nothing different about the September cases. Maybe they built 
to a crescendo, but there is really nothing different in the tenor of 
these cases from throughout. 

And when you look at the policy choices, they all tend to create 
obstacles to collective bargaining, create obstacles to union rep- 
resentation, and elevate employer interests over employee statu- 
tory rights. A comment was addressed to me a few moments ago 
that my statement sounded like I didn’t value freedom. That is cer- 
tainly not the case. 

Collective bargaining is to be freely chosen. And that means free 
from coercion by unions or by employers. And some of the free 
speech cases decided by this board, in my view, clearly infringe on 
the right of employees to engage in free choice. Likewise, when em- 
ployers are given the right to vindicate their employees’ free choice 
rights, that is not free choice. 

So you have to look at the question of whether freedom is really 
free under this statute. When you consistently elevate private prop- 
erty or other managerial interests over statutory rights, something 
is wrong. 

The Supreme Court long ago said that private property rights 
and employee statutory rights have to be accommodated to some 
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extent. When an employee goes to work for an employer and goes 
to work on the premises, the employer’s private property rights 
must yield to some extent so the employees have the right to com- 
municate with each other at work about their terms and conditions 
of employment and about unionization. 

So much of this over the course of 70 some years has been a bal- 
ancing act. But under this statute, it is just inconceivable that 
every time a policy choice is made, it is made in the direction it 
has been made. You can have differences about how you do the bal- 
ancing. And certainly, over the years, there have been different bal- 
ances. 

But this, really, over the last 5 years, as I said, I think it is 
something different. It represents a competing or a different view 
of this statute, a different expression of policy preferences. 

Mr. Hare. Thank you. I am glad you were able to answer a ques- 
tion that you didn’t get the time to answer. So thank you. 

Chairman Andrews. The gentleman’s time is expired. 

The chair recognizes the gentleman from Oregon, Mr. Wu. Is he 
here? Okay. 

The chair will recognize the gentleman from Michigan, Mr. Kil- 
dee, for 5 minutes. 

Mr. Kildee. I have no questions. 

Chairman Andrews. Mr. Wu has reappeared. Do you have ques- 
tions, Mr. Wu? It is your time. 

Mr. Wu. I thank the chairman 

Chairman Andrews. Okay. Mr. Wu in the holiday spirit has de- 
cided that our board members can return to their work. 

We thank you for your participation this morning very much. 
And thank you for your service to our country. 

Ms. Liebman. Thank you. 

Mr. Battista. Thank you. 

Chairman Andrews. I would ask the members of the second 
panel to come forward. We thank them for their patience. 

I am going to start to read the biographies now as the members 
come to the front so we can expedite our hearing. Matt Finkin is 
the Albert J. Harno and Edward W. Cleary chair in law at the Uni- 
versity of Illinois. He teaches labor and employment and directs 
the college’s of law program in comparative labor and employment 
law and policy. 

Professor Finkin has previously taught at Southern Methodist 
University, Duke University, and the University of Michigan Law 
Schools. He received his B.A. from Ohio Wesleyan University, an 
LLB from New York University, and an LLM from Yale University. 

Professor, welcome to the committee. 

Ms. Feliza Ryland — did I pronounce your name correctly? Ms. 
Ryland is a former employee of Grosvenor Resort. Ms. Ryland 
worked as a room attendant at the Grosvenor Resort Hotel from 
1984 to 1996 and is one of the many workers directly affected by 
one of the decisions issued by the NLRB this past December. 

She is currently a housekeeper at the Old Star Resort, a Disney 
Hotel in Disney World in Orlando, Florida and is a proud member 
of the union Unite Here. Ms. Ryland is married, has one adult son. 

Ms. Ryland, welcome to the committee. 

Ms. Ryland. Thank you. 
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Chairman Andrews. Mr. Charles Cohen is returning to the com- 
mittee. He is a partner at Morgan, Lewis, Bockius law firm where 
he focuses on representing senior management in labor and em- 
ployment law in the private sector. From 1994 to 1996, Mr. Cohen 
served as a member of the National Labor Relations Board. 

For the past 3 years, Mr. Cohen has been named one of the lead- 
ing U.S. lawyers for employment law by Chambers USA. He earned 
his B.A. from Tulane University in 1967 and his J.D. from the Uni- 
versity of Pittsburgh School of Law in 1970. 

Mr. Cohen, welcome back. 

Mr. Cohen. Thank you very much, Chairman. 

Chairman Andrews. And finally, Jon Hiatt is the general coun- 
sel for the AFL-CIO. He was appointed to that position on Novem- 
ber 1st of 1995. Mr. Hiatt previously served for 8 years as general 
counsel for the Service Employees International Union where he di- 
rected that union’s legal department. 

Before joining SEIU, he was a partner in a labor law firm in Bos- 
ton. Mr. Hiatt graduated from Harvard College and the Boalt Hall 
School of Law at the University of California, Berkeley. 

Mr. Hiatt, welcome to the committee. 

Professor Finkin, I think the witnesses heard the ground rules. 
Your written statements have been accepted without objection for 
the record. We would ask you to summarize your written statement 
in about 5 minutes. 

When the yellow light appears, you have 1 minute to wrap up. 
When the red light is on, we would ask you to finish. And then we 
will go to questions from the members. 

So, Professor Finkin, welcome, and we look forward to your testi- 
mony. 

STATEMENT OF MATT FINKIN, PROFESSOR, UNIVERSITY OF 

ILLINOIS 

Mr. Finkin. Thank you, Mr. Chairman. It is truly a privilege to 
appear before this body. As someone who has taught, researched, 
and published in labor law for 33 years to finally meet face to face 
with people who have the capacity to make the raw material out 
of which I make my living. You have my written remarks. I will 
try very briefly to summarize the four leading points. 

First, since 2004, the National Labor Relations Board has em- 
barked upon an historically unprecedented course rendering deci- 
sion after decision, some overturning doctrine of short duration, 
some overturning doctrine of more than 40 years, which combined 
to make it more difficult for employees to institute or maintain a 
collective bargaining relationship or that curtail or eviscerate the 
rights of nonunionized employees the right to engage in concerted 
activity for mutual aid or protection. This much I submit as simply 
beyond dispute. 

The chairman used the phrase special interests. I do not think 
I represent any special interests. I merely represent an honest aca- 
demic laboring in the vineyard of labor law. But I note that a peti- 
tion has been submitted and entered on the committee record 
signed by what I believe is a majority of the full-time teachers of 
labor law in American law schools. 
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I did not have the benefit of that petition at the time I wrote my 
own remarks. But I note that the sentiments that I express here 
are completely concordant with what a majority of my colleagues 
in the academy think to be true. 

Second, none of these decisions, none of them, are statutorily 
commanded. They are the product of policy choices made by the 
board. That, too, is beyond dispute and, indeed, is confirmed by the 
previous discussion. 

Ironically, given the intense politicization of the board in recent 
years, a differently constituted board majority could in future re- 
consider each of these decisions and reach an opposite effect well 
within the ambit of administrative discretion. 

Third and related to that, the board has the power to fashion na- 
tional labor policy interstitial to the labor act. That is the function 
of an administrative agency, to find tune and adjust the statute to 
changing circumstances to unforeseen conditions in the economy or 
in larger trends in society. That is its function. 

For reasons that my remark explain, my final point and really 
an answer to your opening question, Mr. Chairman, the board’s de- 
cisions are not responsive to any discernible trend in society or any 
discernible economic demands or need. On the contrary, they work 
in a quite opposite direction. 

I submit that they are oblivious to the unfolding realities of the 
American workplace on many of the kinds of questions that Sen- 
ator Kennedy remarked upon as he opened. I believe my views are 
shared, as I said, widely within the academic community, those of 
us who teach, research, and worry about the direction of American 
employment law. 

[The statement of Mr. Finkin follows:] 

Prepared Statement of Matthew W. Finkin, Harno-Cleary Chair in Law, 
University of Illinois College of Law 

My name is Matthew W. Finkin. I hold the Harno-Cleary Chair in Law at the 
University of Illinois College of Law in Champaign, Illinois. For more than three 
decades I have researched, published, and taught labor and employment law in both 
the domestic and international context. A brief biographical entry is appended to 
these remarks. 

I have been invited to address the impact of recent decisions of the National 
Labor Relations Board on worker rights. That, to paraphrase Justice Frankfurter, 
is a horse soon curried . 1 I should think it might be helpful to this body if I situate 
the Board’s decisions on the larger legal, social, and economic landscape; and re- 
spectfully to suggest at the close what areas have call for legislative correction. 

I. The Pattern of NLRB Decisions 2004-2007 

The current Labor Board has charted an historically unprecedented course, over- 
turning doctrine — some of long standing, some of recent vintage — and charting new 
legal ground altogether, limiting the scope of those to whom the protections of the 
Labor Act extend , 2 making it more difficult for employees to institute or maintain 
a collective bargaining relationship with an employer , 3 limiting the remedies that 
otherwise might be due to persons whose statutory rights have been violated , 4 lim- 
iting the rights of economic strikers , 5 limiting the General Counsel’s ability to vindi- 
cate the Act , 6 and narrowing or eliminating other statutory protections . 7 

As the latter is of particular professional interest, please hear with me as I draw 
the Committees’ attention to the Board’s readoption of the rule that an individual 
faced with disciplinary interrogation in a non-unionized workplace has no right of 
accommodation to the requested presence of a coworker . 8 In much the same spirit, 
but in a case of first impression, the Board held that an employee on his break time 
on a customer’s parking lot can be forbidden by his employer to talk to a union orga- 
nizer when the organizer’s presence in the parking lot was unauthorized by the cus- 
tomer, i.e., to refashion the customer’s property-based right to exclude union orga- 
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nizers from speaking into a contractor’s non-property based right to forbid its em- 
ployees from listening . 9 The Board has held that an employee who seeks the aid of 
a co-worker in pursuing a complaint of sexual harassment was not acting for “mu- 
tual aid or protection” because her individual claim advanced no group interest, de- 
spite the unmistakable weight of authority to the contrary . 10 And the Board has 
held that a collective protest by school bus drivers, to save their unionized jobs by 
adverting to a non-union competitor’s record of hiring unsafe drivers, was unpro- 
tected — indeed “disloyal” to a company to whom no common law duty of loyalty is 
owed 11 — because the text of their protest “implicatefd] the safety of children, not the 
common concern of employees ,” 12 i.e., that school bus drivers have no work-related 
interest in the safety of the children they transport. The Board could rest on this 
counter-intuitive proposition because the text of the drivers’ protest drew no connec- 
tion to their interest in saving their unionized jobs; but that their petition had to 
do so was not heretofore the law, a fact the Board neglected to mention . 13 

The Board has also proven itself capable of maintaining two inconsistent policies 
simultaneously. In BE&K Construction Co ., 14 the Board held that an employer’s 
maintaining an eventually unsuccessful lawsuit for no purpose other than one viola- 
tive of the Act, e.g., simply to impose high litigation costs on a union, is nevertheless 
not an unfair labor practice if the suit was “reasonably based.” The Board justified 
this rule out of its professed commitment to the First Amendment. But that commit- 
ment has not manifested itself in a similar protective solicitude toward the display 
by unions of an inflated rat in conjunction with a labor dispute or to union perform- 
ance of “street theater” critical of an employer even though the teaching of the Su- 
preme Court that such is free speech seems beyond peradventure . 15 

The Chairman of the NLRB has defended the Board’s decisions by adverting to 
the availability of judicial review as a corrective to any administrative excess 16 and 
by adverting to the role of the Board as a “neutral arbiter of disputes .” 17 The former 
supplies no justification for the course the Board has charted. The latter obscures 
the Board’s decisions by a profound mischaracterization of its role. 

II. The Context of Administrative Law 

Let us first consider judicial review. The United States Supreme Court has re- 
peatedly stressed the role of the Labor Board in the making of national labor pol- 
icy ; 18 and general principles of administrative law require the courts to defer to an 
agency’s policy decisions so long as they are within the area of discretion reserved. 
The Board may modify antecedent doctrine or abandon it altogether; it may fashion 
novel doctrine interstitial to the Act, that is at its margins even if it is at the mar- 
gins where the law might most importantly be felt in the face of changed cir- 
cumstances. In principle, an agency may not alter the basic focus or function of its 
organic law , 19 but that principle fails to address the systematic narrowing of the or- 
ganic statute’s mission by a combination of numerous decisions no one of which, 
taken only on its own, can be said to lie outside the ambit of administrative deci- 
sion. The appearance of legal continuity is thus maintained even as the Act’s stated 
purpose, of “encouraging the practice * * * of collective bargaining ,” 20 is trans- 
formed or the rights of employees are curtailed or eviscerated. That is just what has 
happened in the course of the past few years. Accordingly, it will not due to refer 
to judicial review — and rate of judicial affirmance — as any indication that the Board 
is performing responsibly. 

III. The Politicization of the Labor Board 

The Board’s activist posture has been explained in part by the failure of Congress 
to attend to national labor policy which vacuum has accordingly been filled by the 
Board’s refashioning of it. That potential has long existed but, as Professor Joan 
Flynn has observed, it was muted in early practice : 21 Presidents Roosevelt and Tru- 
man drew their appointees from the ranks of the Board’s bureaucracy and from the 
academy. President Eisenhower appointed persons who had represented manage- 
ment, but from professional backgrounds completely comfortable with the institu- 
tional role of unions. Thereafter, Presidents Kennedy, Johnson, and Carter contin- 
ued the tradition of appointing only career bureaucrats and academics; Presidents 
Nixon and Ford continued the Eisenhower practice of also appointing established 
management lawyers. 

Even so, the change from the “Eisenhower Board” to the “Kennedy Board” was 
accompanied by a swift recasting of the Board’s doctrinal gloss on the then newly- 
enacted provision of the Landrum-Griffin Act dealing with organizational picketing. 
This shift, which the late Bernard Meltzer referred to as Five on a Seesaw, was 
thought extraordinary at the time and elicited his critical observation that, “The 
Board’s changes were too rapid to be ascribed to institutional developments or to 
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new insights produced by a maturing expertise; they reflected the different value 
preferences of new appointees interacting with loose statutory provisions.” 22 

The Reagan administration broke with the past: “Whereas his predecessors had 
appointed management lawyers from well-known law firms — solid members of the 
labor-management ‘club’ — Reagan went wholly outside the mainstream labor rela- 
tions community in his early appointments.” He appointed persons known as “anti- 
union crusaders,” putting, as Professor Flynn put it, “‘the proverbial fox [or foxes] 
in the chicken coop.’” 23 Scholars debated the magnitude and significance of the 
shifts in policy the Reagan Board effected; 24 but these shifts pale in comparison 
with the current Board’s record. 

President Clinton was the first Democratic President to appoint a union lawyer 
to the Board and its politicization has now become institutionalized. A Canadian ob- 
server put the current situation in a nutshell. “In the United States where, because 
of legislative paralysis, there has been no major labour law reform for 50 years, the 
government in power influences the direction of labour relations policy through its 
appointments.” 25 Consequently, as Professor James Brudney has pointed out, this 
Labor Board, now heavily freighted politically, is at a remove from constructive en- 
gagement with the Act’s application in the contemporary context. 26 

Note that the Board’s decision in Dana Corp. 27 abandoned Board policy of almost 
forty years duration, remaking voluntary recognition of a union into an unstable de- 
cision. Note that Oakwood Care Center 28 abandoned a Board decision of only a few 
years’ duration and returned to a state of the law making bargaining rights unavail- 
able to an increasing number of workers who are caught up in trilateral employ- 
ment networks. To echo Bernard Meltzer, the former was the product of no new in- 
sight produced by a maturing expertise; nor was the latter a reaction to some insti- 
tutional development that challenged the prior policy predicate. Indeed that predi- 
cate — the growth of trilateral employment networks — remains and the decision the 
Board abrogated was too new to for the Board to learn whether it was responsive 
to enabling those workers to be represented. To draw on Meltzer’s observation, these 
and the like decisions reflect nothing more than the value preferences of those who 
decided them. 

TV. The NLRB as a Political Institution 

It would blink at reality to ignore the fact that the Labor Board is embedded in 
a political matrix. Nor were those who fashioned the Act so foolish as to believe oth- 
erwise. In my research in the National Archives on the drafting of the Act I encoun- 
tered an exchange between Philip Levy, a young New Deal lawyer fresh out of the 
Harvard Law School, and Calvert Magruder, on leave from the Harvard Law School 
as General Counsel of the “old” National Labor Relations Act to whom Levy re- 
ported, both deeply engaged in the drafting of the Act. The Act’s provision allowing 
the Labor Board the power to certify a representative without a secret ballot elec- 
tion had been criticized as giving the Board the power by that choice to “freeze out 
independent or progressive groups,” given the display of radical labor organizations 
contending with established, politically conservative unions. Levy defended the 
draft, which became law, on two grounds: 

TFlirst, it is extremely important that the Board have the power to certify or to 
determine representation in any manner it sees fit, and secondly, if the Board is 
going to be pro-employer, the jig is up. 

Nevertheless, the Board Chairman has maintained that the Board’s “intended 
statutory role [is] as [a] neutral arbiter of disputes.” 29 As Clyde Summers observed 
more than fifty years ago, responding to the very same profession of neutrality made 
by a sitting Board Chairman: 

The critical issues before the Board represent underlying disputes between unions 
and management. No matter how the Board decides these issues, it can not avoid 
aiding one and hindering the other. Impartiality is impossible. There can be no im- 
partial rules governing the relationship between a tree and the woodsman’s ax, even 
though we let the chips fall where they may. 30 

Summers defended the need for administrative discretion: legislation is always 
imprecise, new or unforeseen circumstances always arise, the sentiment of the coun- 
try shifts, times change; and it is impractical for the legislature to sit in constant 
readjustment of labor policy. Thus, 

The duty of the agency is to discern the threads of purpose which run through 
the statute and to feel the thrusts of policy which the statute represents. These 
should then become the chief guideposts for the exercise of discretion, and policy 
making should be confined within these broad bounds. 31 

But, just as an agency may be valuable because it is responsive, “it can be dan- 
gerous because it is not responsible.” 32 The danger of irresponsibility, the danger 
of administrative legislation lies not in the open flaunting of statutory language. It 
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lies rather in the failure to adhere to the underlying purposes of the statute. 
Through lack of either insight or self-restraint, the members of the agency may un- 
consciously substitute their personal judgment of values for those premised by the 
statute. 33 

And the premise — the stated premise — of the statute is the protection of unioniza- 
tion and the promotion of collective bargaining. 34 

Although there is deep-seated disagreement as to the worth and rightness of 
unionization, that issue has been decided by the statute. The government is not neu- 
tral in the establishment of collective bargaining, but has charged the Board with 
the function of lending the power and prestige of government to protect the process 
of unionization. To “make a fetish of impartiality” in this area is to compromise one 
of the central purposes of the statute. 35 

I do not believe that any disinterested reader of the contemporary Board’s record 
could characterize the pattern of Board decisions as the product of impartiality or 
could conceive of the Board as a neutral arbiter. 

To reiterate: the Board is summoned to fine tune national labor policy, consistent 
with the purpose of the law, in the face of changed circumstances and demonstrable 
need. But the Board’s recent decisions are antithetical to the statutory end and are 
oblivious to both changed circumstances and demonstrable need. 

V. The Need for Legislation 

The Canadian observer’s point bears re-emphasis: we address the workplace of the 
21st century with a labor relations law fashioned in the 1930s and which received 
its last major legislative reconsideration almost a half century ago. At that time, the 
United States’ economy stood astride the world as a dominant supplier of manufac- 
tured goods; unions had achieved their highest historical density, of 35% to 37% of 
the civilian non-agricultural labor force; and a major concern was of whether unions 
had “too much” economic and even political power even as the legitimacy of collec- 
tive bargaining was a given. 36 

Today, the United States is overwhelmingly a service economy. Work is being per- 
formed in a variety of ways that resonate against the model of a full-time worker 
with an expectation of a lifetime career with a single employer — by part-time work- 
ers, leased workers, temporary workers, and workers categorized as independent 
contractors or “own account” workers. A much larger percentage of the workforce 
are professionals who function not as true independent contractors but as employees 
in highly bureaucraticized work settings. Corporate managers are under global com- 
petitive pressure and pressure from investors for a return that constrains their abil- 
ity to reward labor commensurate even with its contribution to increased produc- 
tivity, as a result of which the nation is experiencing an ever widening inequality 
of income; 37 and the risk of medical need during employment and of maintaining 
a decent level of income after employment is being shifted inexorably on to the em- 
ployee. 38 But today, union density in the private sector is below 8% and employers 
commonly, and aggressively, challenge the legitimacy of collective bargaining. 39 

The adaptation of our labor market institutions to the economy of this and the 
immediately ensuing decades has occupied many serious scholars. 40 They put large 
questions; but, fortunately, we need be concerned here with only one more manage- 
able aspect — how employees can secure representation and effective enforcement of 
their statutory rights. These questions have drawn the attention of labor law schol- 
ars for decades 41 and I believe there to be a consensus that the most pressing prob- 
lems are of coverage, ready access to representation, and remedies to effect the law’s 
purpose, which problems have only been exacerbated by the Board’s recent deci- 
sions. 

1. Coverage. The Board has constrained the Act’s reach by excluding persons 
found to be independent contractors, oblivious to the economic realities of their rela- 
tionship to the employer, 42 or otherwise to be statutory non-employees under the 
guise of being supervisory, managerial, or in some other exempting category. These 
exemptions call for statutory readjustment to the unfolding realities of the modern 
labor market. 

2. Ready Access. What was thought a matter of routine, almost a matter of course, 
in the 50s and 60s has now become a struggle for institutional legitimacy. The im- 
pressive Freeman-Rogers study indicates that at least 23% of American workers 
want union representation as such. 43 I.e., about 14% of the workforce, at least fif- 
teen million workers, want but do not have union representation. The Labor Act 
was meant to facilitate that demand but the Board’s recent decisions are to an oppo- 
site effect. 

3. Remedies. The Act depends almost entirely on voluntary compliance, especially 
in its imposition of a duty to bargain in “good faith.” In other unfair labor practices, 
Congress chose to give the Board limited “make whole” power to avoid the delay 
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of jury trials: swiftness of redress was the trade-off for the lack of full compensatory 
relief . 44 Today, justice is not swift , 45 relief is not compensatory, and the law has lit- 
tle or no deterrent effect. Something needs to be done . 46 
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Chairman Andrews. Thank you very much, Professor. We appre- 
ciate that. 

Ms. Ryland, welcome to the committee. You are recognized. 

STATEMENT OF FELIZA RYLAND, HOUSEKEEPER, OLD STAR 

RESORT 

Ms. Ryland. Good morning, committee chair. I apologize if I 
don’t pronounce everybody’s name. And my name is Feliza Ryland. 
Today I think I have my testimony, and I work as a housekeeper 
at the Old Star Resort at Disney World in Orlando, Florida. But 
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for 12 years since 1984 until 1996, I worked as a room attendant 
at the Grosvenor Resort. 

I thank you for this opportunity to bring my testimony to all of 
you about what happened, you know, when my coworkers and I 
tried to — I am sorry about that — win a fair deal at work. More of 
the point is what did happen. 

I complained to the National Labor Relation Board. Our case, the 
Grosvenor Resort is a matter of public record. More than 11 years 
ago we had a problem with our employer on September 27, 1996 
after many months of fighting for a fair contract and getting no- 
where, my coworkers and I went out on unfair labor practice strike 
and began picketing to protest our employer’s refusal to bargain in 
good faith. 

Just a few days later on September 30th, 44 of us were fired. We 
continued picketing to protest the firing and get our jobs back and 
get a fair deal in our contract. It takes a lot of you to walk out. 

But after several weeks, it became clear that the hotel was refus- 
ing to rehire us. And it was a hardship to go so many weeks with- 
out a paycheck or benefits. 

I needed that paycheck, that income for my family. So most of 
us looked and found a new job. 

I applied and soon found work at another hotel. Then about 8 
weeks after that, went to work for Disney. 

Government records showed what happened to our complaints 
about our employer’s unfair labor practice. In 1988, the judge 
agreed our employee had acted in bad faith in illegally firing us 
and ordered management to offer us our jobs back and to give us 
back pay. I did not receive any back pay. 

In 2001, 5 years after the illegal firing, the NLRB agreed with 
the judge and ordered the same thing. I did not receive any back 
pay. 

In 2002, a federal court enforced the NLRB’s decision. I did not 
receive any back pay still. 

In 2005, the judge held back pay hearing and ordered Grosvenor 
to pay me $10,000 in back pay. I did not receive any back pay. 

In September 2007, the NLRB issued a decision reducing my 
back pay by about $2,400 because, according to them, I didn’t leave 
the picket line and get a new job fast enough. That is my case. And 
my other coworker — according to them, he is not eligible to get any- 
thing, not a single penny because he went too quick to work and 
makes too much money. So he doesn’t qualify to receive any bene- 
fits. 

It has now been more than 11 years since I was unlawfully fired. 
And I am still waiting to see the back pay, still waiting to see the 
justice. 

This is wrong. Workers who are fired for trying to organize and 
bargain for a better life have been mistreated for exercising their 
rights. It should not take so long to get justice. 

And the government should be protecting workers, not punishing 
them for exercising their rights. Because that is how I feel at this 
moment, to be punished for what I have done and the employer — 
they are taking their side. 

I don’t know if I will ever see that back pay. It all happened so 
long ago. It doesn’t feel quite real, but I still hope that bringing our 
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complaints to the government might help some of my fellow work- 
ers in the future by making employers treat their employees more 
fairly. For that to happen, my government needs to do a lot better 
and a lot more. 

Thank you very much for the chance to be here today. And I will 
be happy to answer any questions to the best of my knowledge. 
Thank you. 

Chairman Andrews. Thank you, Ms. Ryland, very, very much for 
your excellent statement. Very well done. 

Ms. Ryland. Thank you. 

[The statement of Ms. Ryland follows:] 

Prepared Statement of Feliza Ryland, Member, UNITE HERE 

Good Morning, Chairman Kennedy, Chairman Miller, Subcommittee Chairs Mur- 
ray and Andrews, and Members of the Subcommittees. My name is Feliza Ryland, 
and I am a proud member of UNITE HERE. Today, I work as a housekeeper at the 
Old Star Resort, a Disney hotel at Disney World in Orlando, Florida, but for twelve 
years, from 1984 until 1996, I worked as a room attendant at the Grosvenor Resort 
hotel. I thank you for this opportunity to tell the Subcommittees about what hap- 
pened when my coworkers and I tried to win a fair deal at work, and what hap- 
pened — or more to the point what did not happen — with our complaints to the Na- 
tional Labor Relations Board. 

Our case, The Grosvenor Resort, is a matter of public record. More than 11 years 
ago we had problems with our employer. On September 27, 1996, after many 
months of fighting for a fair contract and getting nowhere, my coworkers and I went 
out on an unfair labor practices strike and began picketing to protest our employer’s 
refusal to bargain in good faith. I was a shop steward, so I knew our rights. 

Just a few days later, on September 30, 44 of us were fired. We continued pick- 
eting everyday, to protest the firings, get our jobs back, and get a fair deal in our 
contract. It takes a lot out of you. But after several weeks, it became clear that the 
hotel was refusing to rehire us, and it was a hardship to go so many weeks without 
a paycheck or benefits. I needed that paycheck, that income for my family. So most 
of us looked for and found new jobs. I applied for and soon found work at another 
hotel, then about eight weeks after that, went to work for Disney. 

Government records show what happened to our complaints about our employer’s 
unfair labor practices: 

• In 1998, the judge agreed our employer had acted in bad faith and illegally fired 
us. It ordered management to offer us our jobs back, and to give us backpay. I did 
not receive any backpay. 

• In 2001, five years after the illegal firings, the NLRB agreed with the judge and 
ordered the same thing. I did not receive any hackpay. 

• In 2002, a federal court enforced the NLRB decision. I did not receive any back- 
pay- 

• In 2005, the judge held backpay hearings, and ordered Grosvenor to pay me 
about $10,000 in backpay. I did not receive any backpay. 

• In September, 2007, the NLRB issued a decision reducing my backpay by about 
$2,400, because according to them, I didn’t leave the picket line and get a new job 
fast enough. 

It has now been more than 11 years since I was unlawfully fired, and I am still 
waiting to see the backpay, still waiting to see justice. 

This is wrong. Workers who are fired for trying to organize and bargain for a bet- 
ter life have been mistreated for exercising their rights. It should not take so long 
to get justice. And the government should be protecting workers, not punishing 
them for exercising their rights under the law. It is wrong for me to be penalized 
for exercising my rights while my employer, who broke the law, is rewarded. Requir- 
ing a worker who has been fired to look for a new job instantly, without trying to 
get their job back, is like surrendering without a protest, without a fight. It is like 
having no rights in the first place. 

I don’t know if I will ever see that backpay — it all happened so long ago, it doesn’t 
feel quite real — but I still hope that bringing our complaints to the government 
might help some of my fellow workers in the future by making employers treat their 
employees more fairly. For that to happen, my government needs to do a lot better. 

Thank you again for the chance to be here today, and I will be happy to answer 
any questions you may have. 



98 


Chairman Andrews. Mr. Cohen, welcome back to the committee. 
It is good to see you. 

STATEMENT OF CHARLES COHEN, PARTNER, MORGAN, LEWIS 

AND BOCKIUS, LLP, FORMER MEMBER, NATIONAL LABOR 

RELATIONS BOARD 

Mr. Cohen. Thank you very much, Mr. Chairman. And thank 
you very much for the kind introduction. 

Mr. Chairman and Ranking Member Kline, I appreciate the op- 
portunity to be here and to testify today. I might note that in my 
background also immediately after law school, I worked at the Na- 
tional Labor Relations Board for 9 years in numerous capacities 
and had the privilege of holding elections, investing unfair labor 
practice cases, trying unfair labor practice cases, et cetera. It was 
invaluable experience to me. 

Of course, I am not currently a board member and have not had 
occasion to study the arguments in the records and the cases cur- 
rently under scrutiny. I, therefore, do not know how I might have 
voted on any particular case. What I hope to add to this hearing 
is perspective on the board’s decision-making processes and on how 
it is that we have reached this juncture where the rhetoric has got- 
ten, in my estimation, out of proportion. 

At the outset, I think it is important to note that concerns ex- 
pressed by organized labor over NLRB decision-making are not 
new. In the 1980s, unions similarly complained about decisions 
issued by boards composed of a majority of Republican nominated 
members. Organized labor claimed that the board’s decisions led to 
the destruction of well-established employee rights. 

Likewise, in the 1990s, it was business that complained about 
the pro-union tilt of the decisions of the majority Democratic nomi- 
nated members. Based on my decades of experience in this field, 
I do not believe that the board’s recent decisions constitute the sea 
of change that has been claimed. 

Reversals of precedent are, indeed, destabilizing. But that has 
not become more common in recent times. 

Recognizing that this board is more conservative than the Clin- 
ton board, it has carried out its responsibilities in a manner con- 
sistent with the established practice over the last few decades. Fur- 
ther, the board’s decisions have continued to hold true to the intent 
of the act. 

I believe the notion that the board issued an extraordinary num- 
bers of decisions in September designed to punish unions has been 
sufficiently debunked, and I won’t spend any additional time on it. 
By far, the most significant decision in the September grouping is 
Dana Metaldyne. This is an illustration of the board reacting to a 
very significant change in union organizing, card check, and neu- 
trality agreements. 

Dana Metaldyne did not proscribe voluntary recognition of 
unions. It did not prohibit employer and the union from bargaining 
while individuals are waiting for an NLRB secret ballot election. 
While some might quibble over the need for and the wording of the 
notice that the NLRB has prescribed, it is certainly true that this 
procedure provides a mechanism for employee free choice by a gov- 
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ernment-conducted secret ballot election if the employees then peti- 
tion the NLRB and ask for that election. 

This concludes my prepared oral testimony. I look forward to any 
questions you might have. 

[The statement of Mr. Cohen follows:] 

Prepared Statement of Charles I. Cohen, Partner, Morgan, 

Lewis & Bockius LLP 

Chairwoman Murray, Ranking Member Isakson, Chairman Andrews and Ranking 
Member Kline, and Members of the Subcommittees, I am pleased and honored to 
be here today. Thank you for your kind invitation. 

By way of introduction, I was appointed by President Clinton, confirmed by the 
Senate, and served as a Member of the National Labor Relations Board from March 
1994 until my term expired in August 1996. Before becoming a Member of the 
Board, I worked for the NLRB in various capacities from 1971 to 1979 and as a 
labor iawyer representing management in private practice from 1979 to 1994. Since 
leaving the Board in 1996, I have returned to private practice and I am a Partner 
in the firm of Morgan, Lewis & Bockius LLP. I am a member of the Labor Relations 
Committee of the U.S. Chamber of Commerce, and Chair of its NLRB subcommittee. 
I am testifying today in my personal capacity. 

As I understand it, the purpose of today’s hearing is to provide a forum to exam- 
ine certain recent Board decisions and organized labor’s concerns that these deci- 
sions have adversely impacted employees’ rights. 

Of course, I am not currently a Board member and have not had occasion to study 
the arguments and the records in the cases currently under scrutiny. I, therefore, 
do not know how I might have voted on any particular case. What I hope to add 
to this hearing is perspective on the Board’s decision-making processes and on how 
it is that we have reached this juncture where the rhetoric has gotten, in my esti- 
mation, out of proportion. 

At the outset, I think it is important to note that concerns expressed by organized 
labor over NLRB decision-making are not new. In the 1980’s, unions similarly com- 
plained about decisions issued by Boards comprised of a majority of Republican- 
nominated members. Organized labor claimed that the Board’s decisions led to the 
destruction of well-established employee rights. Likewise, in the 1990’s, it was busi- 
ness that complained about the pro-union tilt of the decisions of the majority Demo- 
crat-nominated members. In fact, a serious attempt was made to severely diminish 
the budget of the NLRB. 

The National Labor Relations Act, as amended, includes two competing principles 
which invite considerable tension. Employees have the right to organize and to en- 
gage in collective bargaining. Once a union has been freely chosen, the practice and 
procedure of collective bargaining is to be encouraged. But, since 1947, employees 
also have had the right to refrain from union or concerted activities. This additional 
right puts a premium on how unions come to be recognized as the exclusive rep- 
resentative of all bargaining unit employees — whether they want a union or not. 

Based on my decades of experience in this field, I do not believe that the Board’s 
recent decisions constitute the sea change claimed by unions. Reversals of precedent 
are destabilizing, but that has not become more common in recent times. Recog- 
nizing that this Board is more conservative than the Clinton Board, it has carried 
out its responsibilities in a manner consistent with the established practice over the 
last few decades. Further, the Board’s decisions have continued to hold true to the 
intent of the Act. 

The NLRB’s Operation, Practice and Procedure 

Organized labor has taken issue with the number of decisions issued by the Board 
in September 2007. The unions seem to suggest that the issuance of 61 September 
2007 decisions is evidence of an attempt by certain Republican-nominated Board 
members to rush to issue business-friendly decisions. In reality, the number of Sep- 
tember decisions was not extraordinary and largely is attributable to such benign 
factors as the Board’s decision-making processes, the close of the Board’s fiscal year, 
and the possible near term loss of three Board members. 

The Board, like all federal government entities, operates on a fiscal year basis, 
which ends on September 30 of each year. Traditionally, the Board sets goals at the 
beginning of the year for the number of cases it hopes to decide in any given year. 
Although the Board has the entire year to issue decisions, the most significant 
amount of activity often occurs at the end of the fiscal year, in a final push to meet 
the previously established goals. Cases posing relatively routine issues are decided 
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and released sooner. Difficult and older cases take longer simply because they are 
more difficult. Thus, the frenzy of activity at the end of the fiscal year in September 
is not unusual. This Board has issued more than 100 decisions in three of the four 
previous Septembers. Nor is it unique to Republican-majority Boards. For example, 
a Democratic-majority Board issued approximately 70 decisions in September 1999 
and approximately 68 decisions in September 2000. 

The potential loss of three Board members, in the near future, also may have in- 
fluenced the Board’s September productivity. As you know, at its full complement, 
the Board is comprised of five members. Being at full strength — which does not 
occur as frequently as it should given the difficulties in the nomination and con- 
firmation process — aids the orderly issuance of decisions. New Board members typi- 
cally take an extended period of time before they issue decisions in difficult cases. 
The term of Chairman Battista expires on December 16, 2007, and Members 
Kirsanow and Walsh are currently serving recess appointments that will expire 
when this session of Congress adjourns. It is prudent, therefore, to seek to issue as 
many decisions as possible while still at full strength. 

The Board’s Alleged Destruction of Employees’ Rights 

Organized labor has complained that the Bush Board has issued an inordinate 
number of reversals of prior Board decisions. The unions contend that these rever- 
sals disproportionately favor employers to the disadvantage of employees. As I stat- 
ed before, reversals of precedent are troubling. The number of reversals, however, 
is not extraordinary. Under the Clinton Board, for example, the Democratic-majority 
reversed more than 50 prior Board decisions compared with the less than 25 rever- 
sals issued by the Bush Board. 

Organized labor also has directed its complaints at the merits of the Board’s re- 
cent decisions, claiming that these decisions favor employers and not employees — 
or better said, favor employers and not unions. Again, this is not necessarily the 
case. Rather, these decisions tend to be, with one important exception, extensions 
of well-established labor law principles formed long before the Bush Board took con- 
trol. 

The Board’s Decision in Dana Corp. and Metaldyne Corp. 

By far, the most significant decision of the group is the Board’s recent decision 
in Dana Corp. and Metaldyne Corp., 351 NLRB No. 28 (September 29, 2007). In this 
case, a 3-2 majority of the Board modified its recognition-bar doctrine and held that 
an employer’s voluntary recognition of a union does not bar a decertification election 
petition or rival union election petition filed within 45-days of a notice of recogni- 
tion. Previously, the Board had held that voluntary recognition barred a decertifica- 
tion election petition or a rival union’s election petition for a “reasonable period of 
time” — in reality, a one year period. Although this holding is a change in a highly 
technical area of the law, some background is necessary. 

Historically, voluntary recognition by an employer of a union has been lawful, but 
organizing had not been a top down process emanating from employer agreements. 
This changed in the last decade as a result of unions pressuring for, and often re- 
ceiving, card check and neutrality agreements. Indeed, one of the highest priorities 
of unions today is to obtain agreements from employers that would allow the union 
to become the exclusive bargaining representative of a group of employees without 
there ever being an NLRB-supervised election. As a consequence, the Board’s rel- 
evance through its traditional role of conducting secret ballot elections has been on 
the wane. See Charles I Cohen, Neutrality Agreements: Will the NLRB Sanction Its 
Own Obsolescence?, The Labor Lawyer (Fall 2000); Charles I. Cohen & Jonathan 
C. Fritts, The Developing Law of Neutrality Agreements, Labor Law Journal (Win- 
ter 2003); Charles I. Cohen, Joseph E. Santucci, Jr., & Jonathan C. Fritts, Resisting 
Its Own Obsolescence — How the National Labor Relations Board Is Questioning the 
Existing Law of Neutrality Agreements, 20 Notre Dame Journal of Law, Ethics & 
Public Policy 521 (2006), available at http: / lwww.morganlewis.com /pubs / 

NotreDameJournalResistingObsolescence.pdf. Despite considerable rhetoric to the 
contrary, it is the view of the Supreme Court, and my own personal view as well, 
that Board-conducted secret ballot elections remain the most reliable indicator of 
employee choice. Against this backdrop comes the Dana Corp./Metaldyne Corp. case. 

As another preliminary matter, it is important to note what the Board’s decision 
in Dana Corp./Metaldyne Corp. did not do. It did not proscribe voluntary recognition 
of unions. And, it did not prohibit immediate bargaining between the employer and 
the voluntarily recognized union. 

In determining that a 45-day window was appropriate for the filing of competing 
petitions, the Board majority found that an immediate insulation period for employ- 
ees seeking to have an election was not necessary when an employer voluntarily rec- 
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ognized a union. During this 45-day time period, employees can decide whether they 
prefer to participate in a Board-conducted election, instead of relying on the vol- 
untary recognition alone. Ultimately, the Board concluded that the recognition bar 
doctrine did not provide sufficient protection for employees’ right to a free choice of 
a representative — or no representative. As a result of this decision, for the recogni- 
tion and contract bars to be effective, employers must now notify the Board in writ- 
ing of any voluntary recognition, receive an official Board notice, and post it for the 
45-days. While some might quibble over the need for, and the wording of, the notice, 
it is certainly true that this procedure provides a mechanism for employee choice 
on this issue. 

It is beyond the scope of this testimony to re-argue the merits of the Employee 
Free Choice Act — which failed to pass Congress earlier this year. See Charles I. 
Cohen, Statement on “Employee Free Choice Act: ‘Strengthening America’s Middle 
Class Through the Employee Free Choice Act,” before the House Committee on Edu- 
cation and Labor: Subcommittee on Health, Employment, Labor, and Pensions (Feb. 
8, 2007). But the irony is nonetheless present. At a time when a major push was 
made to eliminate secret ballot elections, the Board has reaffirmed the importance 
of those elections. 

Regardless of one’s view of the wisdom of the Board’s Dana Corp./Metaldyne Corp. 
decision, it would be a mistake to brand it pro-employer. The decision did not pro- 
hibit voluntary recognition agreements; it merely guaranteed employees the right to 
a secret ballot election to overturn those agreements. Unions and employers are still 
free to reach these agreements and engage in collective bargaining absent an em- 
ployee vote to the contrary. Some employers support voluntary recognition agree- 
ments and are disappointed by the Board’s decision to deny bar quality unless they 
comply with the posting requirements. In any event, it is important to recognize 
that Section 7 rights belong exclusively to employees — not to unions or employers. 

Other Decisions 

From the outcry over the September 2007 decisions, one would think that the 
Board that the Board issued 61 anti-union decisions. This is not the case. In fact, 
in a majority of the unfair labor practice decisions issued in September, the Board 
found at least one violation of the Act by the employer involved. 

Lost in the labor criticism of the Board is a significant pro-union decision issued 
in August 2007. The Board’s decision in Provena Hospitals, 350 NLRB No. 64 (Aug. 
16, 2007) is important to employers whose employees are already represented by a 
union. There, the Board continued to disregard the decisions of the Court of Appeals 
for the District of Columbia and the Seventh Circuits that require use of the “con- 
tract coverage standard,” and instead continued to apply its unworkable “clear and 
unmistakable waiver” standard. Chicago Tribune Co. v. NLRB, 974 F.2d 933 (7th 
Cir. 1992); Dept.of the Navy v. FLRA, 962 F.2d 48 (D.C. Cir. 1992); and NLRB v. 
United States Postal Service, 8 F.3d 832 (D.C. Cir. 1993). Simply stated, this issue 
relates to whether a collective bargaining agreement must “clearly and unmistak- 
ably waive” a union’s right, or whether the employer, having bargained a contract, 
can argue that the language in the collective bargaining agreement demonstrates 
that the parties have bargained about a subject and have a subsequent dispute re- 
solved by an arbitrator. It is well accepted that the “contract coverage” standard is 
an easier burden for employers to meet. Yet, notwithstanding the clear opportunity 
to make a favorable change for employers, the Bush Board notably declined to adopt 
this change. 

In another recent decision, Kravis Center for the Performing Arts, 351 NLRB No. 
19 (Sept. 28, 2007), the Board reached another pro-union outcome. In Kravis, the 
Board relied on the U.S. Supreme Court’s decision in NLRB v. Fin. Inst. Emp. of 
Am., Local 1182 (Seattle-First), 475 U.S. 192 (1986), and concluded that a lack of 
a vote by union members to be represented by a successor union did not alleviate 
the employer’s duty to bargain with the union. Applying the new Seattle-First 
standard, the Board determined that a union merger or affiliation does not have to 
be approved by a vote and the lack of a vote does not create a question concerning 
representation sufficient to support a withdrawal of recognition. Given the fact that 
union mergers have become commonplace these days, this is a significant case. 

Conclusion 

This concludes my prepared oral testimony. I look forward to any questions you 
might have, but before that, I would again like to thank the Subcommittee for invit- 
ing me here today. 


Chairman Andrews. Thank you, Mr. Cohen. 
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Mr. Hiatt, welcome to the committee. It is good to have you here. 

STATEMENT OF JONATHAN HIATT, GENERAL COUNSEL, 

AFL-CIO 

Mr. Hiatt. Thank you very much, chairs and members of the 
subcommittees. In my written testimony, I tried to show why the 
Bush administration’s stripping of worker protections over the past 
several years with its latest decisions in September doesn’t simply 
reflect the proverbial swing of the pendulum that at times in the 
past has characterized NLRB case law from one administration to 
the next. So I would like to use my time now to offer just a few 
examples of what the impact of these cases is likely to be on the 
ground among the workers. 

Let me start with the Dana case and the board’s rewriting of the 
rules on voluntary recognition, which, as you know, has been on 
the books since the law was enacted and has until now been viewed 
by the board and the courts as a perfectly acceptable alternative 
to NLRB certification. Indeed, in 2003, Chairman Battista himself 
stated in a case called Terracon that Senator Kennedy referred to 
that its holding in that case was consistent with the board’s estab- 
lished objective of promoting voluntary recognition in order to effec- 
tuate the act’s purpose of promoting collective bargaining. 

Because the board’s election procedures have become so 
confrontational, so easily manipulated by any well-advised em- 
ployer, and so delay-ridden, more and more unions and workers 
have indeed been avoiding the board entirely and seeking vol- 
untary recognition. This incidentally explains a good deal about 
Chairman Battista’s selective use of statistics. 

Little wonder that the board is closer to meeting its quotas on 
deciding cases when you consider the enormous reduction in both 
unfair labor practice cases and election cases that are brought to 
the board anymore. In any event, recognizing this trend and noting 
that workers were having increased success with the alternative 
means of achieving unionization, this board is now determined to 
make it as hard as possible to obtain union recognition, even where 
a union and employer and a majority of the workers are all in 
agreement. So much for the avowed philosophy of nongovernmental 
interference and deferral to private dispute resolution. 

Add to this the shameless hypocrisy when majority petitions or 
cards are described by the board in the Dana case as inherently 
unreliable, as susceptible to group pressure, as admittedly inferior 
to the election process when workers are trying to bring in a union, 
but then on the very same day are told by this same agency in the 
Wurtland case that none of these concerns — none of these are con- 
cerns when the question is getting rid of their union, that the sig- 
nature method there constitutes “objective proof of the employees’ 
withdrawal of support for the union and that an NLRB election is 
not necessary.” 

And how do we explain why the government will now start post- 
ing notices informing a minority of the workforce of their rights to 
seek to undo the voluntary recognition and how to go about it with- 
out any corresponding posting of affirmative rights to join or form 
unions under the act? Mr. Cohen may call this quibbling. I suggest 
this will have a major impact. 
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As a second example, consider the area of remedy. It is already 
hard enough to give assurances to workers that if they stick their 
necks out in a union campaign and get fired for it, they will be re- 
instated with back pay. Reinstatement typically comes 2 to 3 years 
later and with an average, as Senator Kennedy said, of about 
$3,600 in back pay. 

But now after the board’s Grosvenor Resort’s and St. George 
Warehouse decisions, even these explanations are put in question. 
In the former, when workers were unlawfully fired and picketed for 
2 weeks in Ms. Ryland’s work place in order to get their jobs back, 
the board ruled that no back pay should be awarded for those 2 
weeks because to do so would be to reward idleness. 

And in the second case, the board has reversed decades of prece- 
dent and said that from now on the burden will be on the worker, 
that is the discrimination victim to prove adequate mitigation in 
seeking alternative employment in order to collect back pay. Until 
now the wrongdoer employer had the burden of showing that those 
efforts were not sufficient. 

Already one in four employers faced with union campaigns fire 
lead workers for the chilling effect that it has on other workers 
contemplating getting involved. What more incentive does the aver- 
age employer now need to see this anti-union tactic as a miniscule 
cost of doing business, one that comes with the Bush board’s seal 
of approval? 

Finally, a third example of real world impact will be on workers’ 
rights to bargain collectively and strike when necessary. In Jones 
Plastic, the board has handed employers a roadmap to deny em- 
ployment to returning strikers. In the past, it was well-settled that 
to be considered permanent replacements who would be allowed to 
continue working in place of strikers after a strike had ended there 
would have to be a mutual understanding ahead of time that the 
replacements were, in fact, permanent. 

With this new decision, the board has now declared that even if 
an at-will employee signed an agreement acknowledging that he or 
she can be terminated at any time with or without cause, they can 
still be considered permanent for purposes of denying reinstate- 
ment to returning strikers. Given Chairman Battista’s assertion 
that the act’s central purpose no longer calls for the board to facili- 
tate employees’ opportunity to organize unions in order to promote 
collective bargaining, notwithstanding pronouncements directly to 
the contrary by the U.S. Supreme Court in the American Hospital 
Association v. NLRB case in 1991 and by numerous courts of ap- 
peal as well, it is sadly not surprising that this board has moved 
the law in a direction so hostile to worker rights. It is time, how- 
ever, for Congress to step in and correct the course. 

Thank you very much. 

[The statement of Mr. Hiatt follows:] 

Prepared Statement of Jonathan P. Hiatt, General Counsel, American 
Federation of Labor and Congress of Industrial Organizations (AFL-CIO) 

Chairmen and members of the subcommittees, thank you for inviting me to testify 
before your committees on the impact of recent decisions by the National Labor Re- 
lations Board on the working men and women of this country. 

My name is Jonathan Hiatt, and I am General Counsel to the American Federa- 
tion of Labor and Congress of Industrial Organizations (AFL-CIO), which is a vol- 
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untary federation of 55 national and international labor unions. Members of unions 
affiliated with the AFL-CIO teach and care for our children, build our country’s in- 
frastructure and construct its skyscrapers, nurse us in hospitals and rehabilitation 
centers, drive the buses we travel on and the trucks that bring us food and other 
essentials, entertain us with music and Broadway shows, keep us safe in our com- 
munities and come to our rescue in emergencies, report our news, grow our food, 
take care of the planes — and us — when we fly to our destinations safely, expand our 
telecommunication capabilities, and provide our public services. The AFL-CIO was 
created in 1955 by the merger of the American Federation of Labor and the Con- 
gress of Industrial Organizations. 

Since its founding, the AFL-CIO and its affiliate unions have been the single 
most effective force in America for enabling working people and their families to 
build better lives and futures. The U.S. Census Bureau data shows that workers 
with unions still make on average 29% more than their non-union counterparts; 
they still have a 73% to 16% advantage in having access to a guaranteed employ- 
ment based pension; they still have a 92% to 68% advantage over non-union work- 
ers in access to at least some employer-paid health insurance. It is widely recog- 
nized that giving workers the right to bargain collectively is the best way to estab- 
lish and maintain a middle class — and that this is in the economic interests of soci- 
ety as a whole. For these reasons, the National Labor Relations Act (“the Act”) was 
enacted in 1935 to protect the rights of workers to form and join unions and bargain 
for better working conditions. 

Indeed, the explicit purpose of the Act is to “encourag[e] the practice and proce- 
dure of collective bargaining and * * * protect!] the exercise by workers of full free- 
dom of association, self-organization, and designation of representatives of their own 
choosing, for the purpose of negotiating the terms and conditions of their employ- 
ment or other mutual aid or protection.” 29 U.S.C. §151. The Act further charges 
the Members of the National Labor Relations Board with adjudicating cases in ac- 
cordance with this expressed policy. 

Meanwhile, however, the current Labor Board is no longer serving these noble 
goals. Shamefully, it has departed from its statutory responsibility and utterly abdi- 
cated its role as protector of worker rights. In decision after decision, the Board has 
denied workers the very protections it is supposed to guarantee. 

Since its installation in 2002, the Bush Administration’s Labor Board has em- 
barked on a systematic and insidious effort to radically overhaul our federal labor 
law and its regulation of labor relations in the private sector. Its decisions are not 
merely a pendulum swing or a course correction at times characteristic of changes 
in political administrations. Rather, they evince a calculated effort to make funda- 
mental changes to our nation’s national labor law — changes that it is aggressively 
accomplishing without any Congressional action whatsoever. 

In case after case, this Board has turned the Act on its head by narrowing its 
coverage, withdrawing its protections, and weakening its already ineffective rem- 
edies. These efforts attracted national attention in September of this year when the 
Board issued 61 decisions, approximately 20% of its annual total, most of which re- 
flect a transparent anti-worker, anti-union and anti-collective bargaining bias, as 
described in the case summaries attached to my testimony. 

These September decisions were by no means the first time this Board has been 
accused of deciding cases in order to undermine workers’ rights. Noted labor scholar 
Theodore St. Antoine warned in 2005 that this Board was “resolving the doubts in 
borderline cases in the wrong direction” and voiced his concern that the “cumulative 
effect” is that “[a] multitude of smallish nibbles can add up to a large bite and even- 
tually to a badly chewed — if not eviscerated — organism.” 1 His warning was echoed 
by Professor James J. Brudney, Moritz College of Law at Ohio State University, 
who observed that the Agency’s autonomy has “been associated not with making the 
NLRA effective or adaptable to changed circumstances but rather with the Act’s di- 
minished relevance or applicability to the modern American workplace.” 2 

Now, however, this Board’s rulings can no longer be described as “smallish nib- 
bles.” Indeed, its decisions have significantly narrowed worker protections while ex- 
panding the scope of anti-union conduct lawfully available to management; seriously 
limited the Act’s coverage by directly and indirectly eliminating whole segments of 
the workforce from its definition of “employee;” and restricted its notoriously weak 
remedies by making it even less expensive and less burdensome for employers to 
violate the law. The bottom line is that fewer workers have fewer protections as this 
Board strips away the rights guaranteed by the National Labor Relations Act and 
squanders the national policies it enshrines. 

Through its decisions, this Board has redirected the course of the Act away from 
its original purposes of fostering workplace democracy and redressing economic in- 
equality and, instead, toward a regulatory regimen that elevates the rights of em- 
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ployers seeking to establish union-free workplaces over the rights of workers who 
want to have a voice on their job and a seat at the bargaining table. 

In September alone, in a number of highly divided, partisan decisions, dubbed the 
“September massacre,” the Board has: 

• Made it significantly harder for workers who were illegally fired or denied em- 
ployment to recover backpay. St. George Warehouse, 351 NLRB No. 42 (2007); The 
Grosvenor Resort, 351 NLRB No. 86 (2007); Domsey Trading Corp., 351 NLRB No. 
33 (2007) 

• Made it a certainty that employers who violate the Act will incur only the 
slightest monetary loss and be required to undertake as little remediation as pos- 
sible. Intermet Stevensville, 351 NLRB No. 94 (2007); Albertson’s, Inc., 351 NLRB 
No. 21 (2007) 

• Made it harder for workers to achieve union recognition without being forced 
to endure the hostile, divisive, delay-ridden NLRB representation process, Dana 
Corporation, 351 NLRB No. 28 (2007), while at the same time doing just the oppo- 
site for employers who wish to get rid of an incumbent union. Wurtland Nursing 
& Rehabilitation Center, 351 NLRB No. 50 (2007) 

• Made it easier for employers to deny jobs to workers who have exercised their 
legal right to strike. Jones Plastics & Engineering, 351 NLRB No. 11 (2007) 

• Made it easier for employers to file lawsuits in retaliation for protected union 
activities and to punish workers and their unions for their lawful, protected conduct. 
BE&K Construction, 351 NLRB No. 29 (2007) 

• Made it easier for employers to discriminate against employees and job appli- 
cants who are also union organizers even though the U.S. Supreme Court has spe- 
cifically held that such worker are employees entitled to the Act’s protections. 
Toering Electric Co., 351 NLRB No. 18 (2007); Oil Capital Sheet Metal, Inc., 349 
NLRB No. 118 (2007) 

These and other recent Board decisions attack the most fundamental aspects of 
workers’ rights under the Act. By overruling precedent, changing the rules, and 
misapplying existing precedent, this Board has made it considerably more difficult 
for workers to form unions and bargain collectively to improve their working condi- 
tions; has withdrawn basic protections from workers who seek to strike or engage 
in other protected activities with their co-workers; has excluded yet more workers 
from the Act’s coverage; has reduced its protections by giving employers more lee- 
way to spy on, coerce and interfere with workers’ union activities while restricting 
workers’ ability to solicit union support; and has emboldened employers to violate 
workers’ rights by weakening the Act’s already miserably inadequate remedies. 

Undermining Worker Organizing 

This Board’s efforts to dismantle worker protections come at a time when the 
right to organize is more and more under attack and they further entrench the “cul- 
ture of near-impunity that has taken shape in much of U.S. labor law and prac- 
tice.” 3 The numbers paint a stark and compelling picture of what workers face when 
they try to form a union. During organizing campaigns, more than one-fourth of em- 
ployers discharge workers for union activity; more than half threaten a full or par- 
tial shutdown of their company if the union effort succeeds; and between 15 and 40 
percent make illegal changes to wages, benefits, and working conditions, give bribes 
to those who oppose the union, and/or spy on union activists. 4 

As a direct result of this Board’s failure to protect workers’ participation in its 
representation process, unions have moved away from the NLRA’s delay-ridden pro- 
cedures, with its endless opportunities for employer coercion and interference, in 
favor of voluntary recognition by employers. 5 The Board’s response has been to take 
aim and fire. In the crosshairs is the decades-old practice of voluntary recognition, 6 
a path to unionization that has been approved by the both U.S. Supreme Court and 
Congress and that is ensconced in the very language of the Act. 7 This effort to dis- 
mantle the voluntary recognition process has been advocated and funded almost ex- 
clusively by the National Right to Work Legal Defense Foundation; its goal is to 
force workers back to the Board if they want a voice on the job, mandating a proce- 
dure that manifestly does not work for workers — where employers control the proc- 
ess and where their intense, unrelenting resistance to organizing efforts is either 
condoned or, because of delay and weak remedies, effectively tolerated. 

On September 29 the Board stripped voluntary recognition of long-standing legal 
protections in a decision which punishes, rather than supports, private dispute reso- 
lution. 8 In the Dana decision, the Board tosses out a decades-old rule that allows 
an employer and union, following voluntary recognition, a reasonable period of time 
to negotiate a collective bargaining agreement without challenge to the union’s ma- 
jority status. Instead, the Board has crafted an entirely new set of rules which are 
triggered when an employer voluntarily agrees to honor the choice of its workers 
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for union representation. A mere 30% of the workforce can now override the ex- 
pressed desire of the majority of the workers, sabotage the majority’s support for 
a union and force all workers into the NLRB’s bureaucratic, delay-ridden, and divi- 
sive representation process. A sharp dissent accused the majority of “cutting vol- 
untary recognition off at the knees.” 9 

In the Dana decision, the Board elevates the rights of a minority of workers who 
do not support a union over the rights of a majority of workers who do. Notification 
to the Board when voluntary recognition is granted is now required in order to se- 
cure a period of time to engage in collective bargaining without challenge to the 
union’s majority status — a period of time automatically granted to unions certified 
under the NLRB’s representation process. Notification that the workers’ union has 
been voluntarily recognized by their employer will trigger a mandatory NLRB notice 
posting at the workplace. This Notice to Employees requirement was first formu- 
lated in this decision, even though no party urged a government-issued notice. The 
notice that now must be posted in the workplace instructs employees on how 30% 
of them may file a petition for an election to undo the majority-supported recogni- 
tion. 

This notice requirement follows the recent implementation of another required no- 
tice involving the NLRA. Also instituted during the Bush administration, it informs 
workers how to withdraw financial support from a union. 10 That notice and the 
Dana notice are both aimed at informing workers of their rights to refrain from 
union activity. No mandatory NLRB Notice advises employees of their affirmative 
rights under the Act, except when an employer settles — or loses — an unfair labor 
practice case against it or during the 3-days prior to an NLRB conducted election 
when a notice detailing the polling locations and requirements must be posted. 11 

For the Board to require notices on how to refrain from unionization, while not 
requiring a corresponding posting of a workplace notice to inform workers of their 
rights to “join, form or assist” unions — rights specifically protected by Section 7 of 
the Act — is especially egregious in view of a pending petition filed with the Board 
by Charles Morris, Professor Emeritus of Law at Southern Methodist University. 
This petition, filed over 14 years ago and supported by the AFL-CIO, has yet to 
be acted upon. The petition requests that the Board craft a rule providing for the 
posting of notices in all workplaces subject to the jurisdiction of the Board to advise 
employees of their general rights under the Act — both their rights to participate and 
their rights to refrain from participating in union activity. 12 

The notice required by the Dana decision, informing employees of how to negate 
their co-workers’ choice to unionize, is novel in two other respects. It is the only re- 
quired NLRB Notice which includes the location, address and phone number of the 
nearest NLRB office, a toll-free number for the NLRB, and the NLRB’s website ad- 
dress. And, shockingly, it does not even include the recitation of workers’ core rights 
under the Act, which is “boilerplate” language in the Board’s remedial and election- 
related notices. Rather, the formulation of the notice is yet another stunning exam- 
ple of this Board elevating the rights of workers who do not support a union over 
the rights of workers who do. 

As if its Dana decision were not transparent enough evidence of this Board’s out- 
right bias, on the very same day that Dana case was decided the Board issued an- 
other case involving workers’ signatures, this time with the petition used to support 
an employer’s attempt to withdraw recognition from a union. 13 A comparison of 
these two cases illustrates the Board’s grossly disparate and hypocritical treatment 
of employee rights. Shedding all pretense of scholarly analysis and legal precedent, 
the decisions are based simply on whether the outcomes favor forming or elimi- 
nating the union. 

In Dana, the union supported its majority status on the basis of cards signed by 
a majority of the workers. The Board attacked and criticized the signed cards for 
a whole host of reasons: card signing is a “public action, susceptible to group pres- 
sure. * * “misrepresentations about the purpose for which the card will be used 
may go unchecked;” employees “may not even understand the consequences of vol- 
untary recognition * * “card signings take place over a protracted period of 
time;” and “[t]here are no guarantees of comparable safeguards [compared with an 
NLRB election], in the voluntary recognition process.” 

Meanwhile, however, not one of these concerns was raised by the Board in the 
companion case involving an employer’s efforts to get rid of a union. In Wurtland, 
even though a petition signed by a majority of workers stated that they wished “for 
a vote to remove the union,” the Board concluded that no election need be conducted 
because the “more reasonable interpretation” was that the workers wanted to re- 
move their union, not that they wanted to vote to remove the union.” 14 Instead of 
challenging the legitimacy of the signed cards, as in Dana, the Board in Wurtland 
presumed that “signatory employees rejected union representation” without address- 
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ing any of the concerns that they claimed troubled them about the signatory em- 
ployees in Dana. 

In Dana, when workers wanted to gain union representation, the Board held that 
the choice of a majority of workers for collective bargaining can be held hostage — 
legally — by a small minority of anti-union workers while the NLRB’s representation 
process lumbers ponderously through its bureaucratic maze. Why? Because, accord- 
ing to the Board, although its election process “may result in substantial delay in 
a small minority of Board elections,” this is preferable “for resolving questions con- 
cerning representation.” 15 Yet in Wurtland, where the employer wanted to withdraw 
recognition, the Board expressed the opposite concern — that requiring an NLRB 
election would unduly prolong the time during which the union would remain the 
workers’ representative, i.e., “until the election results were certified, including any 
period required for the resolution of challenges and objections.” 16 

And in another Board decision this past August where the employer wanted to 
withdraw recognition from a union on the basis of “slips” signed by workers, the 
Board never questioned the “comparable safeguards” of using signed slips to record 
worker sentiment; forgot all about its preference for elections to determine questions 
concerning representation; and suddenly worried that an election process would not 
yield a prompt result. Far worse was its fear that “employees will be forced to en- 
dure representation that they have unquestionably rejected.” 17 Could a rationale be 
more result-oriented? This case provides another astonishing example of the dis- 
parate rules this Board applies depending on whether the outcome of the case will 
result in employees selecting or rejecting union representation. 

Excluding Workers from the Act’s Protection 

Narrowing the Act’s protections and thwarting workers’ organizing efforts can be 
easily accomplished by simply excluding them from the Act’s protections altogether. 
And this Board has done exactly that. Decisions by this Board have overturned 
precedents to deny representation and bargaining rights to tens of thousands of the 
nation’s workforce who were previously covered, including teaching and research as- 
sistants, 18 and, effectively, temporary employees working jointly for a supplier em- 
ployer and a user client, unless both employers consent. 19 Existing precedents have 
been artificially construed and applied in order to characterize workers as “non-em- 
ployees,” “managers,” and “independent contractors” in order to exclude such cat- 
egories as disabled individuals working as janitors, 20 faculty members, 21 artists’ 
models, 22 and newspaper carriers and haulers. 23 

In a trilogy of cases with enormous impact, the Board radically expanded the stat- 
utory definition of “supervisor.” 24 This re-drawing of supervisory lines affects the 
continued organizing and collective bargaining rights of hundreds of thousands of 
professional, technical and skilled employees who rely on less highly trained or ex- 
perienced personnel to help them accomplish their work. 25 The impact of these cases 
is currently being debated in Congress through its consideration of the RESPECT 
Act which would eliminate the current ambiguity regarding supervisory status and 
ensure that thousands of workers are not denied their labor law rights by being 
wrongfully classified as supervisors. 26 

In its zeal to convert otherwise covered employees into “supervisors,” the Board 
sua sponte reconsidered an earlier decision involving a nurse at a long-term care 
facility in Missouri who was fired, according to her employer’s own admission, be- 
cause she circulated a petition and solicited employee signatures to protest certain 
working conditions. 27 Reclassifying the nurse as a supervisor, the Board thus with- 
drew her protection from the otherwise unlawful firing. On review, the Court of Ap- 
peals for the District of Columbia rejected the Board’s decision, concluding that “the 
Board’s judgment in this case rests on nothing.” 28 Undeterred, the Board employed 
virtually the same theory in a case decided on September 26. It dismissed a union’s 
election petition for nursing home LPNs on the grounds that all of them were super- 
visors because they completed “employee counseling forms,” which the Board 
claimed were a precursor to disciplinary action. 29 

Restricting and Narrowing Already Inadequate NLRB Remedies 

The decisions of this Board have undermined the Act’s already meager remedies 
for employer abuse and interference with protected rights. Coupled with the sub- 
stantial delays in Board proceedings that in many instances are aggravated by em- 
ployers’ procedural maneuvering, these rulings will eliminate any deterrent effect 
and in practice will further encourage employers to violate workers’ rights. 

NLRB remedies are notoriously weak and ineffective. An employer who has en- 
gaged in misconduct during a union organizing campaign, such as threatening and 
spying on workers, is typically required merely to post an NLRB Notice to Employ- 
ees promising not to engage in further violations. Workers who are illegally dis- 
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charged are entitled to reinstatement and back pay, but to no other form of dam- 
ages. Most employees never return to their jobs and none receive compensation for 
the economic or psychological devastation that they and their families typically have 
to endure. 30 

Moreover, the employer is rarely held accountable for the damage done to the or- 
ganizing campaign, itself. In some cases, if the employer’s misconduct has affected 
the results of the election, the Board may order a rerun election. But delays often 
make even these remedies wholly ineffectual as the “remedy” generally comes long 
after the workers have tried to organize their union and the campaign has been 
thwarted. By then, the damage has been done: the workers have seen how weak 
their so-called protections really are. Illustratively, one of the Board’s September 
cases involves back pay determinations for 202 workers who were denied reinstate- 
ment in 1990; 17 years later, none have received any back pay. 31 

Human Rights Watch has concluded that “many employers have come to view 
remedies [under the NLRA1 * * * as a routine cost of doing business, well worth 
it to get rid of organizing leaders and derail workers’ organizing efforts.” 32 Professor 
Cynthia Estlund echoed this pessimistic view in observing that the Act is “widely 
flouted by employers who perceive” the discharge of union adherents as an “easy 
and cheap [] response” to an organizing campaign. 33 These recent decisions will not 
only further embolden labor law-breakers, they vividly demonstrate to workers that 
the NLRB can do little to protect their rights and that their employer can act with 
impunity. 

For example, the Board has now made radical changes in long-standing rules re- 
garding back pay eligibility. On September 30, the Board rewarded employers who 
violate the law, by making it yet more difficult for workers ever to collect back pay 
for unlawful discrimination. Reversing 45 years of established precedent, 34 it held 
that the General Counsel and illegally terminated workers will now carry the bur- 
den, in a proceeding to determine back pay following a finding of illegal conduct, 
to come forward with evidence that the illegally terminated workers took reasonable 
steps to look for work after being fired. 35 If a worker does not present evidence of 
an adequate search for work, the employer will have no back pay obligation. 

In another decision issued on September 11, 2007, the Board had already under- 
cut the likelihood of back pay by announcing a new rule that employees who wait 
more than two weeks before seeking interim work, what the Board characterizes as 
“an unreasonably long time,” will be denied back pay for that period because to do 
otherwise would “reward idleness.”36 In this case, workers were denied back pay 
even for the time that they were picketing the employer to try to get their jobs back 
and for the period between the time they were advised they had been hired for in- 
terim employment and the time they actually started their new, interim jobs. 37 

Another new rule announced in September shifts the burden to the General Coun- 
sel and workers to prove that applicants who were denied employment had a “gen- 
uine interest” in working for the employer who illegally refused to hire them. 38 This 
builds on a prior burden shifting case in which the Board created a second class 
of discriminatees — those illegally denied employment because the employer sus- 
pected they were union organizers, seeking work to organize its workforce. 39 Despite 
the historical presumption, still applicable to all other discriminatees, that an appli- 
cant would have continued working indefinitely if not for the employer’s illegal con- 
duct in denying them employment, this new subclass of discriminatees is now re- 
quired to present affirmative evidence to prove that, if hired, they would have 
worked for the employer for the entire backpay period. According to the dissent, in 
promulgating this new rule, the Board rejected “precedent endorsed by two appel- 
late courts and rejected by none, without any party having raised the issue, without 
the benefit of briefing, and without any sound legal or empirical basis.” The dissent 
points out that the rule being changed by the Board was established “in the Board’s 
first reported case” inl935. 40 

These recent decisions will not only reduce the back pay obligations of adjudicated 
labor law violators, they will have a profound effect on how cases involving back 
pay are investigated and litigated. Not only has it become cheaper for employers to 
violate the law as a result of these new decisions, but the Agency, itself, is now re- 
quired to help the wrongdoer determine how it can lessen the back pay it is required 
to pay its victims. Workers who file unfair labor practice charges will now spend 
less time with Board Agents on the circumstances of the unlawful termination, and 
correspondingly more time, what they did or did not do regarding a bona fide appli- 
cation for interim employment and subsequent mitigation of damages. These radical 
changes divert the Board’s resources away from enforcing the Act and, instead, to- 
ward saving money for law-breakers, who on average have paid back pay awards 
amounting only to $3,500 even before these burden-shifting new rules took effect. 41 
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The end result of these new rules is that this Board is making it cheaper for em- 
ployers to violate the law and using Agency resources to do so. 

Recent decisions have also created an extremely restrictive and narrow view of 
what constitutes remedial action and the necessity for such relief. Broad cease-and- 
desist orders have been abandoned, 42 only mass discharges qualify for a bargaining 
order remedy, 43 the so-called extraordinary remedies in cases involving brutal tac- 
tics by employers to crush union organizing activities have all but disappeared, 44 
and Section 10(j) injunction action has “fallen into virtual disuse.” 45 

Past efforts by the NLRB to craft effective remedies have focused on alternative 
means to mitigate the impact of an employer’s unlawful anti-union campaign, such 
as ordering a high ranking company official and/or an NLRB agent to read aloud 
the Notice to Employees to workers and/or mail it to workers’ homes, rather than 
simply burying it on the company bulletin board or simultaneously making it clear 
to employees that it does not agree with the information it was forced to post. In 
the past, the Board has also ordered that unions be allowed to address workers at 
the workplace, something that the supremacy of the employer’s property rights typi- 
cally precludes. Other remedial initiatives have included access by the union to a 
list of employee names and addresses in order to contact workers to educate them 
about the benefits of collective bargaining; and awarding the union its organizing, 
negotiating or litigation costs. 46 Such special remedies, even in cases of egregious 
violations of law, have virtually disappeared under the Bush Board. 47 In fact, the 
Board has rejected requests for far more modest remedial steps. In a case involving 
virtually all Chinese speaking workers with limited proficiency reading English, the 
Board rejected as “not warranted” a request that management read aloud its Notice 
to Employees at an assembly and even a request to translate into Chinese the final 
decision in the case. 48 

The Board has also virtually eliminated the bargaining order as a remedial tool. 49 
In cases where an employer’s illegal conduct has destroyed the union’s majority sup- 
port, the Board has the authority to issue what is known as a Gissel bargaining 
order, which directs the employer to bargain with the union on the basis of its ear- 
lier, actual and demonstrated majority support. 50 Yet this Board has refused bar- 
gaining order remedies despite recommendations from its own Administrative Law 
Judges who hear these cases. 51 The Board apparently believes that employees’ 
rights can be restored by a promise not to violate their rights again and that a no- 
tice posted on a bulletin board will erase fear and intimidation and allow a fair and 
free election. 52 This approach to the NLRA’s remedial scheme demonstrates not only 
a disconnect with what workers face when they try to form a union but a profound 
ignorance of workplace realities. What remains of the bargaining order remedy? Ap- 
parently, the Board has restricted its application to mass discharges 53 where the 
unit size is small 54 and the employer’s highest-ranking officers are involved. 55 Ab- 
sent such decimation of the workforce in the most limited of circumstances, the 
Board has turned its back on yet another of its very few available, effective rem- 
edies. 

Similarly, Section 10(j) injunctive relief has all but disappeared under the Bush 
Labor Board. 56 This remedial tool exists to empower the NLRB to petition a U.S. 
district court for immediate, temporary injunctive relief pending final disposition of 
the underlying unfair labor practice case by the Board. Congress enacted this provi- 
sion in recognition of the harm caused by delay. Section 10(j ) relief “is designed to 
fill the considerable time gap between the filing of a complaint by the Board and 
issuance of its final decision, in those cases in which considerable harm may occur 
in the interim.” 57 If granted, a 10(j) injunction can force an employer to rehire un- 
lawfully terminated workers or to bargain with a union that it has unlawfully re- 
fused to recognize. 

However, seeking 10(j) relief lies within the discretion of the Board. The NLRB 
General Counsel receives 10(j ) requests from its regional offices, decides in which 
of these cases it will seek authorization from the Board, and must then be granted 
authorization by majority vote of the Board. 58 The past five years has witnessed a 
precipitous decline in the Board’s use of this important and highly effective remedy. 
The yearly average of 40-50 Board authorizations during the 1990’s has plummeted 
to an average of 17.4 since 2002. 59 

Workers Have Fewer Protected Rights, Especially Pro-Union Workers 

Recent Board rulings have overruled precedent, announced new rules, and applied 
existing law in ways that significantly alter prior policy and strip workers of their 
rights. Seemingly in concert with increased employer resistance, 60 this Board’s deci- 
sions have diminished employees’ rights. During organizing campaigns, employers 
are permitted greater leeway to intimidate and coerce workers through threats and 
surveillance of workers’ union activities. 61 Employers are allowed to institute and 
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maintain onerous and ambiguous workplace rules that discourage union support 
and chill employees’ exercise of their legal rights to support a union . 62 Significantly, 
a Board decision upholding a work rule that prohibited workers from “fraterniz[ing] 
on duty or off duty * * * with * * * co-employees” was denied enforcement by the 
Court of Appeals for the District of Columbia, which characterized the Board’s view 
as “unreasonable,” and observed that “employees could hardly engage in protected 
activity without fraternizing with each other .” 63 Even non-coercive pro-union con- 
duct by a low level supervisor, which the Board acknowledged was not objectionable 
under the law as it existed at the time the election was conducted, was used to in- 
validate workers’ votes to form a union despite the vigorous and openly aggressive 
anti-union campaign conducted by the employer . 64 These decisions condone anti- 
union intimidation and interference by employers and further strip workers of the 
Act’s protections. 

In case after case, workers’ rights are forced to yield — to employer property inter- 
ests however miniscule , 65 to employer discretion , 66 to national security , 67 to deferral 
to arbitration , 68 and to other statutes . 69 As Board decisions continue to shrink work- 
ers’ rights both the “protectedness” and the “concertedness” of employee conduct are 
viewed more narrowly. Examples include this Board’s rulings that nursing home 
workers were not engaged in protected conduct when they called a state patient care 
hotline to report excessive heat ; 70 that an employee’s solicitation of a coworker to 
testify before a state agency in support of her sexual harassment complaint was not 
protected because she was advancing only her own cause ; 71 and, in explicitly over- 
ruling precedent, that non-union workers had no right to be accompanied by a fellow 
worker when they were called into an employer meeting that could lead to their dis- 
cipline . 72 

Employer property interests, however tenuous, have been more valued and far 
more aggressively protected than workers’ rights. Workers must engage in concerted 
activity at their peril despite the supposed protections of the Act. An employer’s 
property rights in its parking lot were more important than the rights of workers 
who waited there in hopes of bringing their work complaints to their company presi- 
dent’s attention . 73 In another case involving an employee who used company scrap 
paper to write a union notice to replace one that a supervisor had unlawfully torn 
down from a bulletin board, the Board ruled that that single piece of scrap paper 
constituted a property interest more deserving of the Act’s protection than an em- 
ployee’s federal labor law rights . 74 

Workers have also lost ground on evidentiary rulings. Although the Board was 
willing to infer that statements made by a pro-union supervisor to three employees 
were likely repeated other employees so as to require setting aside an election in 
the union’s favor , 75 it refused a similar inference where objectionable pre-election 
conduct by an employer was at issue . 76 Indeed, five decades of precedent were swept 
aside in a Board ruling that an employer’s threats to close its workplace if employ- 
ees voted for union representation would no longer be presumed to have been dis- 
seminated throughout the workforce . 77 The prior rule, which this Board overturned, 
was based on the logic that discussion of this most serious of threats among employ- 
ees was “all but inevitabl[e]” and that to think otherwise was “totally unrealistic” 
and “the ultimate in naivete .” 78 Yet that is exactly what this Board did. 

Workers’ Rights to Bargain Collectively and to Strike Are Under Attack 

In a pair of cases involving partial lockouts, the Bush Board seriously undermined 
the fundamental right to strike by sanctioning lockouts in which the employers dis- 
criminated among their workers solely on the basis of union membership and union 
support. In one, the Board allowed an employer to lock out strikers who had offered 
to return to work while it continued to employ those who had crossed the picket 
lines and abandoned the strike. The Court of Appeals for the Seventh Circuit, in 
a unanimous decision, denied enforcement, harshly chastising the Board that its de- 
cision was “in derogation of nearly four decades of employee protection .” 79 

Relying on this earlier decision (and prior to the Seventh Circuit’s refusal to en- 
force it), the Board upheld another employer’s decision to lock out only its non-pro- 
bationary employees, “all of whom were union members,” while allowing its proba- 
tionary employees, “all of whom the * * * [employer] believed were not union mem- 
bers,” to continue working . 80 The majority justified the employer’s selective lockout 
on the basis that non-probationary employees had a more ‘vital interest’ in the out- 
come of the contract negotiations than probationary employees. As in the prior case, 
these were rationales that even the employer had not proffered during the litigation 
of the case . 81 The partial lockout caused the union to lose support and provided the 
employer with an opportunity to stop bargaining and withdraw recognition from the 
union. In an unpublished decision, the U.S. Court of Appeals for the District of Co- 
lumbia similarly refused to enforce the Board’s decision . 82 
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As part of this September massacre, the Board made it even easier for employers 
to deny employment to returning strikers. 83 It has been well-settled that, in order 
to be considered “permanent replacements” who will be allowed to continue working 
in the place of returning strikers after the strike has ended, the replacement work- 
ers must have “a mutual understanding with the [employer] that they are perma- 
nent.” The Board nonetheless held that at-will employees who had signed agree- 
ments stating that their employment could “be terminated by myself or by [the em- 
ployer! at any time, with or without cause” could still be considered “permanent” 
replacements if the employer elected to deny reinstatement to its workforce at the 
end of the strike. 

Recent Board decisions evince a willingness to relieve employers of their collective 
bargaining obligations and allow them greater discretion to make unilateral 
changes. When employers make changes in employees’ working conditions in viola- 
tion of their legal obligations to bargain with the workers’ union representative, the 
traditional remedy has been to order the employer to restore the status quo, bargain 
with the union, and rescind any actions taken as a result of the illegal unilateral 
changes, including disciplinary actions. Long-standing Board precedent has recog- 
nized that even if workers are fired, “[nlo otherwise valid reasons asserted to justify 
discharging the employee can repair the damage suffered by the bargaining rep- 
resentative as a result of the application of the changed term or condition.” 84 With 
a decision on September 29, the Board eliminated this critical remedy and overruled 
almost two decades of Board precedent. 85 The Board had originally upheld the law- 
fulness of the discharges in 2004, then reinstated this same decision following a re- 
mand from the Court of Appeals for the District of Columbia, relying on an interpre- 
tation of the Act which the court had specifically and tellingly refused to endorse. 86 

Conclusion 

Instead of shrinking the Act’s coverage, protections and remedies, this Board 
should be addressing the reality that virulent anti-union campaigns are still the 
norm, that workers face extreme forms of intimidation when they try to form a 
union, and that the rights guaranteed by the Act are still outside the grasp of inor- 
dinate numbers and categories of American workers. 

Instead, workers are losing fundamental rights and protections through thinly- 
veiled result-oriented split decisions. These decisions illustrate how the Bush Ad- 
ministration Labor Board has completely abdicated its statutory responsibilities, 
and why legislative change is so critically needed. Workers deserve a Board that 
will uphold the statutory mandate of the National Labor Relations Act and protect 
their rights to organize and bargain for a better life. They deserve a pathway to col- 
lective bargaining that brings workers into the middle class and allows them to stay 
there, a statute that provides meaningful remedies for violations of their rights, and 
a statute that deters labor law violators and precludes their viewing such violations 
as a mere “cost of doing business.” 

The AFL-CIO calls for the Labor Board to be returned to its role as protector of 
the rights set forth in the National Labor Relations Act and for this Congress to 
enact legislative change that will insure that all workers who wish to be represented 
by a union to negotiate for their future have that opportunity. We ask Congress to 
safeguard workers against a Labor Board that is attacking their rights instead of 
protecting them and we call on Congress to strengthen those rights by passing the 
Employee Free Choice Act. 87 


ENDNOTES 

1 After 70 Years of the NLRB: Warm Congratulations — and a Few Reservations, 48 Law Quad- 
rangle Notes 98, 101 (2005). 

2 James J. Brudney, “Isolated and Politicized: The NLRB’s Uncertain Future,” 26 Comp. Labor 
Law & Pol’y 221, 224 (2005). See also, Steven Greenhouse, Labor Board’s Critics See a Bias 
Against Workers, NY Times, Jan. 2, 2005, at A-20, http: j j www.theocracywatch.org I gov — 
la hor — times — -jan2 — 05. htm. 

3 Lance Compa, UNFAIR ADVANTAGE: WORKERS’ FREEDOM OF ASSOCIATION IN THE 
UNITED STATES UNDER INTERNATIONAL HUMAN RIGHTS STANDARDS (Human Rights 
Watch 2000) at 10. 

4 Chirag Mehta and Nik Theodore, Undermining the Right to Organize: Employer Behavior 
During Union Representation Campaigns, American Rights at Work, (2005), available at http:/ 
/ www.americanrightsatwork.org/docUploads / UROCUEDcompressedfullreport%2Epdf; see also 
Kate Bronfenbrenner, Uneasy Terrain: The Impact of Capital Mobilization on Workers, Wages 
and Union Organizing, Cornell University (Sept. 6, 2000). 

5 Gordon Lafer, "Free and Fair: How Labor Law Fails U.S. Democratic Standards,” American 
Rights at Work (2005) available at http:llaraw.org/docUploadsl 
FreeandFair%20FINAL%2Epdf; http:/ / www.americanrightsatwork.org / docUploads / 

UROCUEDcompressedfuUreport%2Epdf. 



112 


6 The Board granted review in a series of cases which challenge various aspects of voluntary 
recognition, including Dana Corp. and Metaldyne Corp., 341 NLRB 1283 (2004) (Dana I) (re- 
considering the voluntary recognition bar policy of Keller Plastics Co., 157 NLRB 583 (1966) 
that a decertification petition may not be filed for a reasonable period of time following vol- 
untary recognition); Dana and UAW, Case Nos. 7-CA-46965 and 7-CB-14083, JD-24-05 (2005) 
(Dana II) (considering whether and to what extent a union and employer may engage in pre- 
recognition bargaining); Shaw’s Supermarket, 343 NLRB 963 (2004) (challenging the continuing 
validity and application of the after acquired stores doctrine set forth in Kroger Co., 219 NLRB 
388 (1975). Of these, Dana I was decided on September 29, 2007, 351 NLRB No. 28; Dana II 
is still pending and Shaw’s Supermarket settled. 

7 The National Labor Relations Act requires employers to recognize and bargain with unions 
“designated or selected” by a majority ot their employees; the Act does not specify the method 
by which employees are to select their representatives. Section 9 of the Act provides that em- 
ployees can petition for an election only if “their employer declines to recognize their representa- 
tive.” See, General Box Co., 82 NLRB 678, 683 (1949); United Mine Workers v. Arkansas Floor- 
ing Co., 351 U.S. 62, 72, n. 8 (1956). 

8 Dana Corp., 351 NLRB No. 28 (2007). 

9 Slip op. 14. “Today’s decision * * * undercuts the process of voluntary recognition as a legiti- 
mate mechanism for implementing employee free choice and promoting the practice of collective 
bargaining. It does so at a critical time in the history of our Act, when labor unions have in- 
creasingly turned away from the Board’s election process — frustrated with its delays and oppor- 
tunities it provides for employer coercion — and have instead sought alternative mechanisms for 
establishing the right to represent employees * * *. If disillusionment with the Board’s election 
process continues, while new obstacles to voluntary recognition are created, the prospects for 
industrial peace seem cloudy, at best.” Id., slip op. 12. 

10 Executive Order 13201, issued by President Bush on February 17, 2001 available at http:/ 
/ www.dol.gov / esa / regs / statutes / olms / eol3201.htm. 

11 NLRB notices to employees may be posted as a remedy for illegal conduct pursuant to a 
settlement agreement or NLRB or Court order (NLRB Compliance Manual §10518); and must 
be posted for 3 days prior to an NLRB-conducted election since it notifies employees of balloting 
details (NLRB Representation Casehandling Manual §11314). 

12 Charles J. Morris, In the Matter of Rulemaking, February 9, 1993. 

13 Wurtland Nursing & Rehabilitation Center, 351 NLRB No. 50 (2007). 

14 Id., slip op. 2. 

15 Dana Corp., slip op. 6-7. 

16 Wurtland, slip op. 3. 

17 Shaw’s Supermarkets, 350 NLRB No. 55 (2007). 

18 Brown University, 342 NLRB 483 (2004) (reversing a four-year-old decision in New York 
University, 332 NLRB 1205 (2000) and eliminating from the Act’s protections thousands of grad- 
uate student workers who have been actively seeking union representation during the pendency 
of the Brown case, including those at Columbia University, Yale University, Tufts University, 
Pratt Institute and the University of Pennsylvania, among others. 

19 Oakwood Care Center, 343 NLRB 659 (2004), overruling Sturgis. 

20 Brevard Achievement Center, 342 NLRB 982 (2004). 

21 LeMoyne-Owen College, 345 NLRB No. 93 (2005), following a remand from the Court of Ap- 
peals for the District of Columbia Circuit of the Board’s initial decision reported at 338 NLRB 
No. 92 (2003); faculty are excluded from the Act’s protection because they “play a major and 
effective role in the formulation and effectuation of management policies.” Slip op. 11. 

22 Pa. Acad, of Fine Arts, 343 NLRB 846 (2004). 

23 St. Joseph News-Press, 345 NLRB No. 31 (2005). 

24 Oakwood Healthcare, Inc., 348 NLRB No. 37 (2006); Golden Crest Healthcare Center, 348 
NLRB No. 39 (2006); and Croft Metals, Inc., 348 NLRB No. 38 (2006). 

25 RNs are the largest occupational group in the healthcare industry, holding 2.2 million jobs 
in 2000. Almost 1.3 million of these RNs are employed in hospitals, representing fully one quar- 
ter of all hospital employees. See 2002-2003 BLS Occupational Outlook Handbook, Registered 
Nurses, Health Industry, available at http://www.bls.gov/oco/cg/cgs035.htm. In addition, there 
are approximately 420,000 LPNs currently employed in both hospitals and nursing homes. And 
the impact of these decisions will not be limited to nurses or to the health care industry; they 
potentially affect all professional employees, who number 27 million. See BLS, 2000-2010 Em- 
ployment Projections, Table 2. 

26 Re-Empowerment of Skilled and Professional Employees and Construction Tradesworkers 
(RESPECT) Act (HR 1644; S 969). 

27 Wilshire at Lakewood, 345 NLRB No. 80 (2005). 

28 Jochims v. NLRB, 480 F.3d 1161, 1174 (D.C. Cir. 2007), reversing and remanding Wilshire 
at Lakewood, 345 NLRB No. 80 (2005). 

29 Oak Park Nursing Care Center, 351 NLRB No. 9 (2007). 

30 See Brent Garren, “When the Solution is the Problem: NLRB Remedies and Organizing 
Drives,” 51 Labor L J. 76, 78 (2000). 

31 Domsey Trading Corp., 351 NLRB No. 33 (2007) (reinstatement denied in 1990; original 
Board decision finding the employer’s conduct unlawful reported at 310 NLRB 777 (1993); enfd 
16 F.3d 517 (2d Cir. 1994); Administrative Law Judge Decision on backpay issued October 4, 
1999). 

32 UNFAIR ADVANTAGE, supra, note 3 at 10. 

33 Cynthia L. Estlund, The Ossification of American Labor Law, 102 Colum. L. Rev. at 1527, 
1554 (2002). 

34 Mastro Plastics Corp., 136 NLRB 1342, 1346 (1962); see also NLRB Compliance Manual 
§10550.1: “In the event of a dispute concerning interim earnings, it is the respondent’s legal bur- 
den to prove interim earnings and other facts that may mitigate the loss resulting from its un- 



113 


lawful action;” and Compliance Manual §10558.1: “It is the respondent’s burden to establish that 
the discriminatee [illegally terminated worker] failed to make a reasonable effort to seek interim 
employment.” 

35 St. George Warehouse, 351 NLRB No. 42 (2007) (the illegal discharges occurred in 1999; 
the decision of the NLRB Administration Law Judge finding wrong-doing issued in 2002). 

36 The Grosvenor Resort, 350 NLRB No. 86 (2007) (employees were denied backpay for the 
period of time that they were engaged in picketing to get their jobs back). 

37 This new rule contradicts instructions in the existing NLRB Compliance Manual, §10558.3 
which advises that “the Board has found that a brief period during which the discriminate un- 
dertook no activities to seek employment did not constitute a failure to mitigate, citing Saginaw 
Aggregates, 198 NLRB 598 (1972) and Retail Delivery Systems, 292 NLRB 121, 125 (1988). 

38 Toering Electric Co., 351 NLRB No. 18 (2007) (backpay proceeding in which refusal to hire 
occurred in 1995-96; NLRB Administrative Law Judge decisions finding illegal conduct issued 
in 1997 and 2000). 

39 Oil Capitol Sheet Metal, Inc., 349 NLRB No. 118 (2007) (carving our less favorable rules 
when employers unlawfully refuse to hire workers intent on organizing the workforce by apply- 
ing a new evidentiary requirement that in order to be entitled to continuing backpay, the Gen- 
eral Counsel and worker have the burden of proving by affirmative evidence that the worker 
would have continued to work for the employer but for the employer’s unlawful discrimination). 

40 Id., slip op. 10, referencing NLRB v. Seven-Up Bottling Co. of Miami, 344 U.S. 344, 347 
(1953), citing Pennsylvania Greyhound Lines, 1 NLRB 1, 51 (1935) 

41 Historically, it has been the responsibility of the General Counsel to calculate the amount 
of backpay owed and the obligation of the adjudicated wrong-doer to present evidence to reduce 
that amount. See n. 33, supra. 

42 Intermet Stevensville, 350 NLRB No. 93 (2007) (Intermet II)(refusing a broad order where 
the employer unlawfully laid off four workers because of their union support despite prior case, 
Intermet Stevensville, 350 NLRB No. 94 (2007)(Intermet I), which found numerous violations 
by the employer during its anti-union campaign, including threats of plant closure and job 
losses; demotion, reassignment and reduction in wages for a suspected union supporters, the 
confiscation of union literature; and other worker abuses. 

43 Compare National Steel Supply, Inc., 344 NLRB 973 (2005) (bargaining remedy granted) 
with Desert Toyota, 346 NLRB No. 3 (2005), Abramson, LLC, 345 NLRB No. 8 (2005) and The 
Register Guard, 344 NLRB 1143 (2005) (bargaining order remedies denied). 

44 Albertson’s Inc., 351 NLRB No. 21 (2007) (rejecting its Administrative Law Judge’s rec- 
ommendation for a broad order and special remedies despite numerous violations for failure to 
furnish information, unilaterally changing terms and conditions of employment, bypassing the 
union, maintaining unlawful rules and unlawfully disciplining workers). 

45 Rick Valliere, Organized Labor Would Fare Better Under State Labor Laws, Professor Says, 
Daily Lab. Rep. (BNA) at A-7(Jan. 11, 2006) (quoting former NLRB Chairman William B. 
Gould). 

46 Fieldcrest Cannon, Inc. v. NLRB 97 F.3d 65 (4th Cir. 1996), enfing in rel. part 318 NLRB 
470 (1995); Dynatron/Bondo Corp., 324 NLRB 572 (1997); Three Sisters Sportswear Co., 312 
NLRB 853 (1993), enfd, 55 F.3d 684 (D.C. Cir. 1995), cert, denied, 516 U.S. 1093 (1996); Mon- 
fort of Colorado, Inc., 298 NLRB 73 (1990), enfd, 965 F.2d 1538 (10th Cir. 1992); S.E. Nichols, 
Inc., 284 NLRB 556 (1987), enfd, 862 F.2d 952 (2d Cir. 1988); Avondale Industries, Inc., 329 
NLRB 1064 (1999); Unbelievable, Inc., d/b/a Frontier Hotel & Casino, 318 NLRB 857 (1995), 
enfd. sub nom. Unbelievable, Inc. v. NLRB, 118 F.3d 795 (D.C. Cir. 1997). 

47 First Legal Support Services, 342 NLRB 350 (2004) (illegal terminations, threats of dis- 
charge in retaliation for their union activities or those of their family members, being required 
to sign agreements that they were independent contractors and not employees and bribes offered 
in return for giving up their union support did not justify special remedies such as allowing 
the union access to the employer bulletin board, an opportunity to address workers on-site, and 
a list of employees’ names so the union could contact them to talk about the campaign). 

48 Chinese Daily News, 346 NLRB No. 81 (2006); John Logan, The Long, Slow Death of Work- 
place Democracy at the Chinese Daily News, available at http:/ / 
www.americanrightsatwork.org/docUploads/burke%20report.pdf. 

49 Brudney, Neutrality Agreements and Chard Check Recognition, 90 Iowa L. Rev. at 871-872 
(footnotes omitted; quoting Gissel, 395 U.S. at 612). See id. n. 262 (“stunning decline of 85% 
* * * substantially exceeded the 50% decline in election activity over the same period;” in- 
creased number of unfair labor practices charges filed belies any inference of “heightened levels 
of law-abiding conduct by the employer community.”). 

so NLRB v. Gissel Packing Co., 395 U.S. 575, 612 (1969). 

51 Desert Toyota, 346 NLRB No. 3 (2004) (the employer discharged the principal employee or- 
ganizer and made statements to another employee linking the discharge to the worker’s union 
support; maintained an unlawful no-solicitation rule, created the impression of surveillance, in- 
terrogated non-bargaining unit employees and solicited them to report union activities by oth- 
ers); Abramson, LLC, 345 NLRB No. 8 (2005) (a co-owner made repeated threats of plant clo- 
sure, threatened employees with loss of jobs and benefits, and unlawfully denied recall to the 
leading union supporter following a post-election layoff); The Register Guard, 344 NLRB 1143 
(2005) (employer unlawfully granted a unit-wide wage increase during the union campaign, con- 
ducted meetings in which it solicited and addressed employees’ grievances and sent workers a 
letter with a form addressed to the union withdrawing their union authorization cards); Hialeah 
Hospital, 343 NLRB 391 (2004) (high level officers of the employer embarked on a course of dis- 
charge, threats of discharge, spying, and other illegal conduct within hours of learning of a 
union’s organizing effort in a small unit of twelve employees; the employer warned the entire 
workforce that it would discover the identities and get rid of those employees who had contacted 
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Chairman Andrews. Thank you, Mr. Hiatt. I would like to thank 
the witnesses. 

Mr. Cohen, one of the points that Chairman Battista made re- 
peatedly is that the law is neutral. It neither favors management 
nor labor. 

In the Dana decision, it is now a legal requirement after a major- 
ity signup recognition, voluntary recognition by an employer or a 
union that the employer has to post a notice telling the employees 
how much time they have to undo that recognition, how they go 
about doing it. Is that correct? 

Mr. Cohen. Mr. Chairman, I do not believe that that is correct. 
There is no requirement that the employer post a notice. 

Chairman Andrews. Well, who has to post it? 

Mr. Cohen. If anybody is going to post it, it is, indeed, the em- 
ployer. But there is no requirement. 

Chairman Andrews. Well 

Mr. Cohen. As I said before 

Chairman Andrews. We won’t quibble over whether that is — but 
clearly, that is the result of that case. Is there any such require- 
ment that the employer post a notice as to how someone can form 
a union? Are you aware of any? 

Mr. Cohen. There is not. The closes to it is once there is going 
to be an election, a notice of election must be posted by the em- 
ployer. 

Chairman Andrews. Okay. Once there is going to be 

Mr. Cohen. And that notice 
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Chairman Andrews. Yes, once there is going to be an election, 
which is a long, long way down the process. Someone has already 
decided there to try to organize something. Does that strike you as 
neutral, that there is an obligation — you won’t say there is an obli- 
gation. I will, that there is a precedent in the law that says you 
have to notify people how to undo the will of the majority to form 
a union, but there is no obligation or no precedent that says you 
have to tell people how to form one if they want to. You think that 
is neutral? 

Mr. Cohen. If I might, I am sorry, I have to disagree with the 
premise, Mr. Andrews. And the reason for that is voluntary rec- 
ognition is still permissible. If nobody posts a notice and no em- 
ployees ever challenge 

Chairman Andrews. The issue is not permissibility. It is notice. 
And after Dana, you have to tell people how to undo what has been 
done. There is no requirement to tell people how they can go about 
getting voluntary recognition or majority signup, is there? 

Mr. Cohen. That is correct. But it is only if there is going to be 
an enjoinment of the recognition bar and subsequent contract 
bars 

Chairman Andrews. Well, but, frankly, of course, there would 
want to be a recognition, because once you have gotten a recogni- 
tion, you want to negotiate a contract. You want the bar so there 
can be adequate time for the parties consistent with the policy of 
the statute to identify the issues and resolve them. 

I want to move on to a question for Professor Finkin. Mr. Hiatt 
made reference to some interesting statistics. The chairman earlier, 
Chairman Battista, talked about reducing the backlog at the board, 
which is half the story. The other half is the number of cases flow- 
ing into the board has dropped rather precipitously. 

Representation cases, for example, dropped 26 percent from 2005 
to 2006 and by 41 percent compared to 1997. Unfair labor practice 
cases are now 31 percent lower than they were in 1997. 

Given your experience in this field, I want to give you two 
hypotheses and have you tell me which of the two you think is 
more likely. The first hypothesis to explain this drop is that there 
has been an outbreak of labor peace and a lot of people are a lot 
happier with the way things are going and fewer people think that 
they need to form a union and fewer people think there has been 
an unfair labor practice, that things are working really well. 

And the second hypothesis I would give you is that word has got- 
ten out that this board is tilted in such a way that if you struggle 
the way Ms. Ryland did and keep gong back and keep being per- 
sistent, you are either not going to win, or when you do, you are 
not going to get what your remedy is when you win, as Ms. Ryland 
and, frankly, thousands of others have failed to do. 

If you want to add another hypothesis, go ahead. I realize they 
are both a little extreme. But if you had to choose between those 
two hypotheses, which of those two do you think is the explanation 
for this phenomena? 

Mr. Finkin. Well, Mr. Chairman, the question was, in fact, put 
to me. I was asked by the Korean Institute of Labor to speak to 
the resolution of labor disputes in the United States in Seoul about 
a year ago. And I described as part of tout de resolve what is hap- 
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pening here, the shift onto employees, the increasing shift of the 
risk of medical injury, of health, cost, and the risk of maintaining 
post-employment retirement, level of income onto employees. That 
has been documented. And we can draw on that. 

Chairman Andrews. Right. 

Mr. Finkin. And one of the Korean specialists stood up and ac- 
cused me of not knowing what the hell I was talking about because 
if that were happening in Korea — he said to me, where are your 
riots in the streets, where are the cars burning, where are the — 
you know, in Korea there would be enormous labor protests. And 
I Had to say that in the United States we seem to be persuaded 
more by Thoreau’s observation that most men live lives of quiet 
desperation. 

I can’t say that the happy worker syndrome can characterize the 
bulk of the American workforce, given the decline in purchasing 
power and all the larger macro-economic events going on. I do 
think that with respect to representation, Professor Brudney has 
documented that more workers, in fact, are securing bargaining 
rights through voluntary recognition than by resort to the board. 

If I can take just a second 

Chairman Andrews. My time has expired. So I would just ask 
you to finish your thought. 

Mr. Finkin. The role of an administrative agency to adjust and 
adapt to changing conditions, particularly when the legislature has 
been incapable of addressing national labor policy for 50 years is 
a vacuum. And the labor board has stepped in. I am not arguing 
the merits of whether that is good or bad. It is simply a political 
fact. 

The function of the board should be to discern those conditions 
that require the kind of fine tuning or adjustment. Conditions in 
1947 were very different from conditions in 2007. 

Chairman Andrews. Right. 

Mr. Finkin. All right. Now, what has changed to cause the board 
to abandon the precedent set in the 1960s about the sanctity of a 
recognition decision? What has changed? Nothing has changed ex- 
cept the fact that many more employees are resorting to self-help 
in this regard than are resorting to the board and the composition 
of the current board 

Chairman Andrews. I understand. I appreciate that. My time 
has expired. 

I recognize Mr. Kline for 5 minutes. 

Mr. Kline. Thank you, Mr. Chairman. 

Thank the panelists for joining us today. 

I am just looking at the panel, and I have to comment, Mr. 
Chairman, that clearly, as is always the case, we have sort of a 
three-to-one majority to minority witnesses here. And in fairness, 
it was always that way. When the Republicans were in the major- 
ity, it was three-to-one majority to minority witnesses. And I just 
have to say what a shame. You know? 

We have had some very tremendous panelists here. And it would 
be nice for us to hear some balanced testimony. In this case, I 
guess carrying the Republican view we have Mr. Cohen with it all 
on his shoulders. And I am sure he is capable of doing that. He is 
a terrific witness and been here before. 
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Let me say, Ms. Ryland, congratulations to you for being here. 
You are very brave. I am from Minnesota, and about this time 
every year I start thinking how nice it would be to be at Disney 
World. My wife told me it was four degrees at home, and it is never 
four degrees in Orlando. 

Mr. Cohen, there has been some mention today — Senator Ken- 
nedy and others have mentioned that we have had a drop in union 
membership. I want to get at a couple of questions here. But one, 
can you tell us has the rate of success in union elections changed 
dramatically over the last 30 years? If it hasn’t changed signifi- 
cantly, does that support or detract from the arguments that the 
board’s most recent decisions are those that are stifling union orga- 
nization in this country? 

Mr. Cohen. Mr. Kline, there has not been a dramatic change 
over the last 30 years in the percentage of union election victories. 
In fact, they are at a relative high period as we speak, in the high 
50 percent range. 

In addition, elections are taking place under this administration 
and the act and the general counsel of the NLRB in a very quick 
pace. The median time for holding an election is 39 days from the 
filing of the petition. And some 92 percent of elections are held 
within a 56-day period of time. 

Mr. Kline. It seems fairly fast to me. We may have to go back 
to the hypotheticals of Chairman Andrews. I sort of thought the 
first hypothetical was worth exploring a little more. But no, no, I 
will not. I will not do that. 

Again, Mr. Cohen, going to you, now, you just touched on it, but 
I want to get it clear here for the record. The testimony in the first 
panel today at least suggested that the board’s mechanisms for de- 
termining questions of representation, and particularly by way of 
the secret ballot elections, are broken. 

Do you share that view? And in your opinion, does the hard data 
surrounding the board’s supervision of elections support such a 
conclusion? You just touched on it with the 39 days, but if you 
would like to expand on that. 

Mr. Cohen. I may be old fashioned, but I believed in an NLRB 
secret ballot election. I know that many in the union side believe 
that that system is broken. I still believe along with the Supreme 
Court that that is the best measure of employee sentiment. 

A matter which is often overlooked in this area is once the union 
comes in, they are not just representing the individuals who said 
I want the union. They are the exclusive representative for all em- 
ployees in the collective bargaining unit for all wages, hours, and 
other terms and conditions of employment. That is a heavy respon- 
sibility. And it puts a premium on getting the decision right. 

I mentioned I am old fashioned. I go back to my days in the 
1970s where an assistant regional director career person at the 
NLRB said when issues would come up, “What is the matter with 
an election?” I think there is a good deal of wisdom in that admoni- 
tion. 

Mr. Kline. And as you indicated, the Supreme Court agrees with 
that, quoting again the court in the Gissel Packing case that the 
secret ballot election is the “most satisfactory, indeed, the preferred 
method of ascertaining whether a union has majority support and 



119 


that card checks are admittedly inferior to the election process.” So 
your view is entirely in keeping with the Supreme Court. 

It looks like my time is about to expire. But let me try to leap 
in here. We have had some discussion about the board’s blocking 
charge procedures. Can you explain to me the board’s blocking 
charge procedures and how that fosters or inhibits the timely reso- 
lution of charges? 

Mr. Cohen. I can attempt to do so. When 

Mr. Kline. It is all I can ask. 

Mr. Cohen. Fine. It is easier to ask than explain. When a peti- 
tion is filed for an election, whether it is a representation election 
or a decertification election, there is a notion that the election 
should not be held if there is an atmosphere of unfair labor practice 
conduct so that when an unfair labor practice charge gets filed, in 
a general sense, the NLRB will not conduct an election until that 
unfair labor practice has been resolved, either dismissed, appeal 
denied or remedied. 

We do see in the real world that that is kind of a tactic that gets 
used to forestall an actual election from taking place either in a 
representation matter where a union realizes they are not going to 
prevail in the election or in a decertification election where the 
union would like to have that election not take place for an ex- 
tended period of time. So that is my best quick explanation of the 
blocking charge. 

Mr. Kline. Thank you very much. 

Chairman Andrews. Thank you. 

The chair recognizes the gentleman from Michigan, Mr. Kildee, 
for 5 minutes. 

Mr. Kildee. Thank you, Mr. Chairman. 

Mr. Hiatt, what is the cumulative effect of the Bush board deci- 
sions over the past 7 years on the ability of workers to form or join 
a union? In addition to the effect of specific rulings, is there a 
chilling or cumulative effect from those rulings? 

Mr. Hiatt. Representative, I think that the cumulative effect is 
enormous. And I think you are right. You can’t just look at the 
September cases because these decisions have been coming out for 
several years now. 

As University of Michigan professor and former dean of law 
school, Theodore St. Antoine said, you may have a lot of nibbles, 
but they add up to a pretty large bite. And that is exactly what 
has happened. And indeed, in recent times this crescendo of anti- 
worker or anti-union decisions have been much more than nibbles. 

But cumulatively, over time, these decisions have really been ex- 
traordinary and have, indeed, set this board apart from the kind 
of pendulum swings that one might say characterize the affects of 
decision-making in prior boards. This board has made it signifi- 
cantly harder for workers who are illegally fired or denied employ- 
ment to recover back pay. It has made a certainty that employers 
who violate the act will incur only the slightest monetary loss and 
be required to undertake as little remediation as possible. 

It has made it harder to achieve union recognition without being 
forced to endure the hostile, divisive, delay-ridden NLRB represen- 
tation process, which is on the books. And although some courts 
have said not the preferred method, other courts have said quite 
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the opposite. You can find support for either case in the — at the 
board and in the courts over the years. 

It has made it easier for employers to deny jobs to workers who 
have exercised their legal right to strike. It has made it easier for 
employers to file lawsuits in retaliation for protected union activi- 
ties and to punish workers and their unions for their lawful pro- 
tected conduct. 

It has made it easier for employers to discriminate against em- 
ployees and job applicants who are also union organizers, even 
though the Supreme Court has specifically held that such workers 
are employees entitled to the act’s protections. It has exempted 
large numbers and categories of workers from coverage under the 
act, from being able to even enjoy whatever meager the rights and 
benefits that this act still provides to workers. Huge numbers and 
numerous categories of workers have been taken out of coverage by 
this board. 

I could go on. I would refer you to the written testimony which 
provides more examples. But the cumulative effect has been enor- 
mous. 

Mr. Kildee. In addition to that, is there a deterrent effect where 
someone, a group or union may be hesitant to appeal for fear of 
getting a bad decision and therefore, they do not appeal at a cer- 
tain time, at least, with a certain board? 

Mr. Hiatt. Not only that, but the law itself is very much unbal- 
anced in terms of which party has the right to appeal. Certain 
types of decisions, particularly in the election area, can be appealed 
only by employers, not by unions or employees. In the Dana case, 
as Member Liebman indicated before, is a very good example of 
that. 

Chairman Battista says in his written testimony, “Well, if we are 
wrong on some of these cases, you can take them to the courts.” 
Well, some like the Dana case, which has probably been discussed 
as much as any other issue here today, could not be appealed by 
the union or by the workers themselves. 

Mr. Kildee. Thank you very much. 

And thank you, Mr. Chairman. 

Chairman Andrews. Thank you very much. 

The chair recognizes the gentleman from Michigan, Mr. Walberg. 

Mr. Walberg. Thank you, Mr. Chairman. I want to move back 
to the issue of salting. And I would ask for a response from Mr. 
Hiatt and Mr. Cohen basically because it is in the real world of this 
issue, you deal. 

As I understand this, salting is basically the practice where 
union organizers purposely send in members under the guise of at- 
tempting to be hired to work in a plant or an employee base in 
order to unionize a plant. It has become evident that their tactics 
can be quite persuasive. 

In fact, one organization, IBWE, has described the salting proc- 
ess as a process of infiltration, confrontation, litigation, and disrup- 
tion of all nonunion contracts. That is fairly explicit. 

In light of these revelations, I have difficulty understanding how 
someone could be surprised as a former panel member at the 
NLRB ruling to ensure salts are genuinely interested in seeking 
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work. The Supreme Court has ruled and set precedents that salting 
is legal. And I agree workers should have the right to organize. 

But didn’t the Supreme Court’s ruling leave room to provide clar- 
ification of the legitimacy of workers, first question? Moving on, job 
applicants with no genuine aspirations to work for an employer are 
indistinguishable from unpaid union staff members who have been 
held to be outside protection of the act. 

Should employers be forced to hire people that seek only to dis- 
rupt a standard work day and a situation through confrontation, 
litigation, et cetera, especially when that person has no interest in 
contributing to the company or working side-by-side with fellow 
employees? 

Mr. Cohen, how would you respond? 

Mr. Cohen. Mr. Walberg, the notion of salting is one that is con- 
troversial. It did go up the Supreme Court. The Supreme Court, as 
you correctly stated, said that salts meet the definition of em- 
ployee. 

To my knowledge, they did not pass on issues related to the 
board decision that have issued this term. And the board obviously 
felt that there was room within the Town and Country Supreme 
Court case to determine the notion that an individual must have 
an intent to be working, rather than basically starting a back pay 
clock ticking and having it run for an extended period of time. That 
is one of the kinds of cases that will be reviewable in the court of 
appeals as well, I would note. 

In terms of the notion of refusal to hire cases, again, this is a 
troublesome area. When I served on the National Labor Relations 
Board, I made it a practice to try to visit regional offices when I 
could. 

And I can tell you I got responses rather uniformly from the peo- 
ple that are out there investigating the cases saying, “I didn’t come 
to work for this agency to deal with salting cases, which are essen- 
tially a got you kind of case where the people don’t have a desire 
to actually engage in employment.” So it is a difficult area. And the 
board is working its way through it. 

Mr. Walberg. Mr. Hiatt, would you care to respond? 

Mr. Hiatt. Thank you, Mr. Walberg. It is easy to take an indi- 
vidual case where an individual organizer or individual employee 
who wishes to organize once employed, does not intend to stay on 
the job. But you have to look at the whole picture, which is what 
the Supreme Court did in saying that you cannot discriminate 
based on the motive of people who are seeking jobs. 

The reason why some unions have undertaken salting, as it 
were, is because many work places are so inaccessible to organizers 
and workers and the rules are so stacked against employees on the 
job from organizing on the job itself. And so, in that context, some 
unions have had union supporters seek employment. 

Whether they then intend to stay for a long time or not, whether 
they intend to stay for a short time or not simply should not be the 
issue. And I think the Supreme Court made that clear. 

You cannot have two classes of discriminatees. Indeed, under 
Title 7 under the FLSA, the notion of testers is perfectly accepted. 

And what the board has done here is to say that under this law, 
we are going to recognizes a second class type of discriminatee, one 
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which because of his or her motive, is not going to enjoy the same 
type of protections, including whatever protections would be pro- 
vided, whatever remediation would be provided to individuals who 
are — to other individuals who are discriminated against because of 
their support for unionization or their intention to join or organize 
a union. 

It is extraordinary. And it is turning the principle on its head an- 
nouncing a new rule that an employer who refuses to hire a job ap- 
plicant because of his union affiliation can’t be found guilty of vio- 
lating the act unless the general counsel provides that the appli- 
cant had a genuine interest in employment. 

An employer who has salts who are disruptive, who come into an 
interview and don’t answer the questions, the kinds of things that 
are complained about here, doesn’t have to hire them for perfectly 
legitimate reasons. And they are not going to be found to have dis- 
criminated. 

Chairman Andrews. We will permit the gentleman a quick com- 
ment, then his time is expired. 

Mr. Walberg. Well, I guess that would be the question, whether 
they do have that opportunity. And I guess we will have to leave 
that for another time. But thank you for your response. 

Chairman Andrews. Thank you. 

There appear to be no further members who wish to question. 

Mr. Kline, did you want to make any concluding remarks? 

I want to conclude by thanking the witnesses of both panels for 
their time and effort this morning and in preparation for this 
morning. I do think there is clearly a range of opinions among the 
members of the committee. There is no doubt about that. 

I think that the fact that these issues are so substantially divi- 
sive and that people feel so strongly about them would suggest — 
far be it for us to suggest — processed to the other body. But that 
when appointees are nominated for service on the board, we would 
favor a full and comprehensive process to evaluate their nomina- 
tions in light of the issues that are raised today. 

I again want to thank each of the members for their participa- 
tion, the witnesses as well. As previously ordered, members will 
have 14 days to submit additional materials for the hearing record. 
And any member who wishes to submit follow-up questions in writ- 
ing to the witnesses should coordinate with the majority staff with- 
in 7 days. 

Without objection, the hearing is adjourned. Thank you, ladies 
and gentlemen. 

[The statement of Ms. Sanchez follows:] 

Prepared Statement of Hon. Linda T. Sanchez, a Representative in 
Congress From the State of California 

Chairman Miller, Chairman Andrews, Chairman Kennedy, and Chairwoman Mur- 
ray, I thank you for convening this very important hearing on the effect of recent 
National Labor Relations Board Decisions on the American workers and their fami- 
lies. 

In a very real sense, this hearing brings us full circle from our first Education 
and Labor hearing of the year. Back in January, we examined the state of the 
American Middle Class, highlighting the consequences of years of anti-labor, anti- 
family legislation combined with an irresponsible economic policy and a consistent 
failure to invest in our workforce, our children, or our industrial base. Unfortu- 
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nately, for working and middle class Americans, the Bush economy has presented 
them with greater obstacles to success than in previous decades. 

As we proceeded through the year, we worked together to undo the damage of the 
Bush years, damage done by legislation that treats workers and their families as 
unimportant cogs in a corporate machine. The biggest mistake made by the previous 
majority was that they forgot that historically, America does best when labor and 
capital cooperate. Together, we can achieve great things. When we invest in fami- 
lies, workers are more secure and more productive. When we invest in children, we 
are creating the next generation of entrepreneurs, engineers, mangers, and captains 
of industry. When we forget the importance of the human element, we falter; we 
squander our most precious resource. 

In order to restore the opportunities that working Americans need, we have 
worked to pass legislation that would: 

• help employees receive equal pay for equal work and ensure their right to seek 
redress when they don’t 

• give the children of low-income families a leg up by expanding and improving 
Head Start 

• ensure that finances don’t ever create a barrier between a student and her col- 
lege dreams 

• help workers exercise their right to organize and work together for improved 
wages and working conditions. 

It is the danger to this last point that brings us together today. The National 
Labor Relations Act, a Magna Carta of labor law that guarantees basic rights for 
American workers, is under attack — now more than ever. In one month alone, Sep- 
tember 2007, the National Labor Relations Board, the appointed guardians of the 
right to organize, issued 61 decisions that shake the very foundation of labor law. 
In one fell swoop, the current majority has undermined not only prior NLRB deci- 
sions, but also rights that have existed since the enactment of the National Labor 
Relations Act. 

The NLRB is the only place that workers and their representative unions can vin- 
dicate their rights. They cannot take cases to the courts directly. So this latest as- 
sault on the right to organize and to seek redress for unfair labor practices is more 
than bad policy, it’s devastating. It turns labor law on its head. 

Like the “Clear Skies” and “Healthy Forests” initiatives, labor policy under this 
Administration doesn’t mean what it ought to. Instead, it means anti-labor policy, 
a set of rules and decisions intended to take away workers’ rights, not to protect 
them. 

While it may take us years to undo some of the damage done by this recent spate 
of NLRB decisions, I have faith that some are so contrary to statute and precedent 
that they will be overturned in the courts. As for the other decisions, I will continue 
to work with my colleagues until working families are no longer on the defense. I 
am enthusiastic to restore meaning to the America’s nickname as the “land of oppor- 
tunity.” 

America’s middle class is working hard and producing more than ever, yet it is 
faced with an unprecedented burden of costs and expenses. Our success as a country 
depends on them; their success, right now, depends on us. With that, I look forward 
to the hearing today and to begin to quickly and effectively restore a traditional 
path to economic advancement for workers everywhere: the right to organize. 

Thank you. 


[The statement of Senator Clinton follows:] 

Prepared Statement of Hon. Hillary Rodham Clinton, a U.S. Senator From 

the State of New York 

I’d first like to thank Chairwoman Murray and Ranking Member Isakson, as well 
as Chairman Andrews and Ranking Member Kline for calling this joint hearing. 

Since its enactment in 1935, the National Labor Relations Act has played a crit- 
ical role in safeguarding the rights of workers’ rights to form and join unions and 
bargain for better working conditions. The Act explicitly encourages collective bar- 
gaining practices, and calls upon the members of the National Labor Relations 
Board to adjudicate cases in a manner consistent with these policies. 

I am therefore deeply troubled by the NLRB’s recent decisions, and remain very 
concerned about their clear potential to undermine the very rights the NLRB was 
tasked with protecting. The sheer volume of decisions in recent months that have 
walked back worker protections or favored employers in labor disputes reflects noth- 
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ing less than a tidal shift in the Board’s long-standings precedents and betrays an 
effort to rewrite key protections in the Act through Board rulings. 

The decisions have touched on a wide range of issues involved workers’ rights. 
They have made it more difficult for employers and workers to establish a collective 
bargaining agreement through card checks, more difficult for workers who were ille- 
gally fired or denied employment to recover back pay; easier for an employer to deny 
jobs to workers who have exercised their right to strike; easier for an employer to 
file lawsuits in retaliation for protected union activities; and easier for employers 
to discriminate against employees and job applicants who are also union organizers. 

Congress has an important role to play in reviewing and, if necessary, overriding 
Board decisions that are inconsistent with the text and purpose of the National 
Labor Relations Act and the need to protect workers and ensure a fair and construc- 
tive relationship between workers and employers in an evolving economy. I stand 
ready to work with my colleagues to find ways to restore the Act’s promise as a bul- 
wark of workers’ rights. 


[Whereupon, at 12:43 p.m., the subcommittees were adjourned.] 
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